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Under our complex cystejn of government, it 
IB the first duty of American atatesmen to mark 
distinctly the div^ingline'fieiwcen federal and 
local authority. To do this with accuracy 
iravoives an inquiry, not only into the powers 
and dutios of the /e^eral* government under 
the) Constitution, bi^ algo iirtio the rfghts, 
privileges and immpnities of the people of the 
Territories, as welWs of the States composing 
the Union. The relative powers and functions 
of the federal and State governments have be- 
come well understood and clearly defined by 
their practical operation aiidf harmonious ac- 
tion for a long series of years; while the dis- 
puted question— invdving the rigfet of the 
people of the t^rritoi-ies to govern themselves 
in respect to th«ir local aifairs and inlernal 
polity — remains a fruitful solirce of >>artizan 
strife and sectional controversy. The political 
organization which was formed in 1854, an^ 
has assumed the name of the Republican party, 
is based on the theory that African slaveiy, aa 
it exists in this country, is an evil of such mag- 
nitude— social, moral and political— as to jus- 
tify and require the exertion of the entire pow- 
er and influence of the federal government to 
the toll extent that the Constitution, accord- 
ing to their interpretation, will permit for its 
ultimate extinction In the platform of prin- 
ciples adopted at Philadelphia by the Bepubli- 
can National Convention in 1856, it is afBrm- 
■ed: — 

' " That the Constitution confers upon Con- 
gress sovereign power over the territories of 



tho United States for their government, and 
that in the exercise of this power, it is botl) 
the right and duty of Congress to prohibit in 
the territories those tfvin_;^r3lics of barbarism 
polygamy and slavery^" ~ ' 

According to the theory of the republican 
party there is an irrepressible conflict between 
freedom and slavery, free labor and slave la- 
bor, free States acd slave States, which is 
irreconcilable, and must continue to rage with 
increasing fury until the one shall become uni- 
versal by tllie annihilation of the other. la the 
language of the most eminent and authoritative 
expounder of their political faith : 

" It is an irrepressible conflict between oppo- 
sing and enduring forces, and it means that 
the United States must and will, sooner 
or later J become either entirely a slaveholding 
nation, or entirely a free labor nation. Either 
the cotton and rice flalds of South Carolina 
and the Bugar plantations of Louisiana will all 
timately i e tilled by free labor, and Charleston 
and New Orleans become marts for legitimate 
merchaodize alone, or else the rye fields and 
wheat fields of Massachusetts and Now York 
must again be surrendered by their farmers to 
slave enlture and to the production 'of slaves,, 
and Boston and Jlev? York become once more 
markets for trado in the bodies and sonls of 
men." . . , . , 

In the IlHnoia canvass of 1858 the Same 
propositioE was advocated and defended by the 
distinguished republiofua stau&rd-beater ia 
these worcts : • ■ ^ 



<Mfn jny ophiiiou it (tlitt «1aVory ftgttiilion) 
will not. t^m'vi nhtU a orimu ohnU bnvo been 
r('(\oly;d •d;iid,(ipa3fi}!*l. ',A^j(yx.ni divljlccl nj^ninHfc 
itpclf can not fiUiiil,' 1 bcliovo this goV- 
orniui'Ht cnmiot enduro pormanonily half Rlavtt 
and half froo. I do not oxpnc!. tho houoo to 
fall, hut I do oxpt30t U will coano to ho divided. 
It will liL'como ail on's thivig or all tho othor — 
Eitlu-r tho opponontfi of Blnvcvy will arroat tho 
further RprciMi of it, and plaoo it where tho 
public mind iihall lost in tho hcliof that it in in 
thu eonrw of ultimate extinction, or Ita advo- 
oatca will pnsh forward till it nhall Ix'como aliico 
lawful iu all tho States — old as woll ub new 
North m well aa South." 

•yhuR, it w 11 1)0 nc'on, that under tho auspi- 
ces of n political party, which olnims ^ovcr 
eif,'nty iu Oongref);) over tho subject of Ldavery, 
thert) can ho no peaco on tho slavery question 
— no truce in tho sectional strife — no fraterni- 
ty b'^tWHon the north and the soutli, bo long 
as thifl Union remaius as our fatherB made it — 
divided into freo and plavo Statea, with tlio 
rii<lit on th-^ part of oaoii to retain slavery ""o 
louK as it choosea, and to abolisli it whenever 
it phrases. 

On the other hand, it would be uncandid to 
. deny that, whilo tho democratic party is a unit 
in its irreconoilftblo opposition to thodooirines 
and principle;! of tho republican party, tlioro 
are riidical diffirences of opinion in respect to 
the powers and duties of Congress, and the ' 
rights and immunities of the people of the ter- i 
ritories under the federal Constitution, which < 
seriously disturb its harmony and threatens I 
its integrity. These diftHrences of opinion j 
arise from tho diffrfrent interpretations placed j 
on the Constitution by persons who belong to j 
one of the following classes : I 

First — Those who believe that the Consti- i 
tution of tho United States neither establishes 
nor prohibits slavery in the Statea or Territo 
ries beyond the power of the people legally to ! 
control it, but leaves the people thereof per- j 
feotly free to form and sregulate their domestic ; 
institutions in their own way, subject only to j 
the Conf.titution of the United States." 1 

Second. — Those who believe that the con- j 
stitution estabUshei slavery in tho territories, [ 
and withholds from Congress and the territo- i 
rial legislature the power to control it ; and j 
who insist that, in the event the territorial leg- ' 
islatare fails to enact the requisite laws for Us 
protection, it becomes the imperative duty of 
Congress to interpose its authority and furnish 
such protection. 

2^ir«i.~Those who, while professing to b'?- 
lieve that the Constitution establishes slavery 
in the terfitories, beyond the power of Con- 
gress or the territorial legislature to control it, 
at the Bama time protest againrst the duty of 
Congress to iaterfere for its protection, but i 
insist thsititis the duty of the jud ciarj'- to { 
protect and maintain sljivery in the territories \ 
without any law upon the subject 

By a careful examination of the second and 
third propos.tions, it will be seen that the 
advocates of each agree on the theoretical 



(jueatlon, that the (/on»titutioil cntablinhcH fd il 
very in tho ten itdiici', and compels them to 
have It whether thuy want it or not; and differ 
on tho practical point, whothttr a right secured 
by tho Constitution ehall he protected by an 
act of Congress when all other remcdioB fail. 
Tho reason annigned for not proteotiuR by law 
a right neourcd by the Constitution is, that it 
is tlio duty of tho courts to protect slavery in 
the territories without any l^.'B;ifilation upon the 
nuhj(!ot. How tho courts arc to ^Iford protec- 
tion tofllavea or any other property, where there 
isnolaw providinfjromedieB and imposing ponal- 
tioH, and conferring jurisdiction upon the 
courts to hear and determine tljo oaecH ag thoy 
arise, remains to he explained. 

The acts ot Congress, establishing the sov- Q 
eral territories of the United"' States, provide"';, 
that " Tho jurifidioti(j.n of tlJ'c several oourfs 
heroin provided^ for,, both 'appellate and orig- " 
inal, and that of the probate* courts and .fus-' 
tici'S of tho peace, sha'W be as (limited by. law'' — ^ 
meaning such laws as the territorial legiola- 
tures shall from time to time onnct It-will be 
seen that tho judicia^ tribunals of the territo- 
rlps have just such jurisdiction, and only atioh, 
in respect to tho rights of persons and prop- 
erty pertaining to tlje cit zona of the territory 
aa the territorial legislature shall see Qt to con- 
fer ; and, consequently, that tho^courta can 
aflord protection to persons and property no 
farther than the legislature sh^all, by law, con- 
fur the jurisdiction, and prescribe tho remedies, 
penalties^ and mdSes of proceeding. 

It is diiBoult to conceive how any person 
who believes that the Constitution confers the 
right of protection in the enjoyment of slave 
property in the territories, regardless of the 
wishes of the people and of tho action of the 
territorial letislature, cAn satisfy his con- 
science and his oath of fidelity to the Constitu- 
tion in withholding such Congressional legis- 
lation as may be essential to the enjoyment of 
such right under the Constitution. Under this 
view of the subject, it is impossible to resist the 
conclusion that, if the Constitution does estab- 
lish slavery in the territories, beyond the pow- 
er of the people to control it by law, it is the 
imperative duty of Congress to (supply all the 
kgislation necessary to its protection ; and if 
this proposition is not true, it necessarily re- 
sults that the Gonstitiition neither establi.sbea 
nor prohibits slavery anywhere, but leaves the 
peopie of each State and Territory entirely free 
to form and regulate their domestio affairs to 
suit themselves, without the intervention of 
Congress or of any other power whatsoever. 

But it is urged with great plausibility by 
those who have entire faith in the soandneas 
of the proposition, that " a territory is the 
mere creature of Congress ; that tho creature 
cannot be clothed with any powers not pos- 
sessed by the creator ; and that Congress, not 
possessing the power to legislate in respect to 
African slavery in the territories cannot delC" 
gate to a territorial legislature any power which 
it does not itself possess." 

This proposition is as plausible as it is fal'.a- 
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oioiif), IJut tlio revoiBc of tt iii triio ua ft goiiornl 
rulo. OoiiRroon cnniiot delegate to n territorial 
k'fjisldtHro or to niiy'otluT body of inon wli.it- 
fioover, luiy powor whioli tlio CoiiHlitution lian 
venuid in Corigroofi. In other wotdo: l]vcr;; 
power conferred on Connrcsn Inj the Coiulitufion 
vmtit ho cxcUined hi/ Couijrcufi in. flic 7ni>ik 2>rc- 
iwribcd in the Co7inlUutiou\ 

Let im teof, the corrcctnesH of this proposi- 
tion by reference, to tlio powora of CongrcHS, 
as (icfincd in the Conntitution : 

"The CongrcHft shall havo powor — 

" To lay and colleot. taxes, diUicH, imnostn, 
and excisep," etc. ; 

"To borrow moiioy on the credit of the 
United States; 

" To regulate coniniorcc , with foreign na- 
tions," etc. ; 

" To establish a uniform rule of naturaliza- 
tion," etc. ; 

" To coin money, and regulate the value 
thereof ; 

" To cfitablish poat ofiices and post-roads ; 

" To constitute tribunals inferior to the Su- 
premo Court ; 

" To declare war,'' etc. ; 

" To provide and niainuin a navy," 

This list might be extended so as to embrace 
all the powers conferred on Congress by the 
Constitution; but enough has been cited to 
test the principle. Will it be contended that 
Congress can delegate any one of these pow- 
ers to a territorial legislature or to any tribu- 
nal whatever? Can Congress delegate to Kan- 
sas the power " to regulate commerco," or to 
Nebraska the power to " establish uniform rules 
of naturalization,'' or to Illinois the power to 
" coin money and regulate the value thereof," 
or to Virginia the power to " establish post- 
olHces or post-roads? " 

The mere statement of the qaestioa carries 
with it the emphatic answer that Congress can 
not delegate any power which it does possess; 
bat that every power conferred on Congress by 
the constitution must be exercised by Congress 
in the manner prescribed in that instrument. 

On the other hand, there are cases in which 
Congress may establish tribunals and local 
governments, and invest them with powers 
which Congress dops not possess and cannot 
eseroise under the Constitution . For instance, 
Congress may establish courts in.'erior to the 
Supreme Court, and confer upon them the 
power to hear and determine cases, and render 
judgments affecting the life, liberty and proper- 
ty of the citizen, without itself having the 
power to hear and determine such cases, ren- 
der jadgments, or revise or annul the fiame. 
In lik« ntannt^r Congress may institute govern- 
meets for the territories, composed of an*xecu- 
tive, jadioial and legislative department; and 
may confer upon the Govarnor all the execu- 
tive powers and functions of the territory, 
without having the right to exercise any one 
of those powers or functions its ilf. 

Congress may confer upon the jadioial de- 
partibent all the jadioial powera andfanottons 
of the territory, without having the right to 



j hear and determino a oauoo, or render n Judg- 
ment, or to revitu) or annul any d(.>>.iiHion jni'd'o 
, by tho court no <)fit»vblir5hod by Congrcsn. Con- 
[ t',iv.m may also oonfer upon Iho Legislativo do- 
, partmont of tho territory certain )cRlnlativ(> 
pov/orn whiol) it cannot itself oxoroiao, and 
only Huoh as CongroBO cannot oxyrciso under 
the Confititution. Tho powers which Conpros,? 
j may thni) confer but cannot exeroino, arc ouch 
I Mi roliilii to tho (iornontlo .nflaira and internal 
polity of *.he territory, and do not iifleot tho 
I general welfare of the lltipnblio. 
j This dlvidiuK lino between federal and local 
I authority wao familiar to th» framera of the 
I Constitution. It is clearly defined and dlsLinot- 
I ly marked on every pagoof history which re- 
j cords the great events of that immortal Btrug- 
, glo between tho American colonies and the 
! British government, which resulted in tho cs- 
I tablishmont of our national independence. In 
I the beginning of that strucglo tho colonies 
j neither contemplated nor desired independi-nco. 
I In all their addresses to tho orown, and to tho 
I Parliament, and to tho people of Gri;at Brit- 
; ain, as well as to the people of America, they 
i averred that ag loyal Briush sulijeots they de- 
! plored tho causes which impelled their separa- 
! tion from the parent country. They were 
strongly and afiectionatoly fulached to tho Con- 
stitiition, civil and political institutions and 
jurisprudenco of Great iiritain, which they 
proudly claimed as the birth rght of all Eng- 
lishmen, and desired to transmit them unim- 
paired as a precious legacy to their posterity. 
For a long series of years they remonstrated 
against the violation of their inalienable rights 
of self-government under tho British Consti- 
tution, and humbly petitioned for tho redress 
j of their grievances. 

! They acknowledged and affirmed their alle- 
\ glance to tho crown, their alFection for the 
people, and their devotion to the Constitution 
of Great Britain ; and their only complaint 
was that they were not permitted to enjoy the 
rights and privileges of self government, in 
the management of their internal affairs and 
domestic concerns, in accordance with the 
guarantees of tl-iit Constitution and of the colo- 
nial charters granted by the croiyn in pursuance 
of in. They conceded the right of the imperi- 
al government to make all laws and perform 
all acts concerning the colonies, which were in 
their nature imperial and not colonial — which 
affected the general welfare of the empire, and 
did not interfere with the " internal polity " of 
the colonies. They recognized tho right of 
the imperial governm'ent to declare war and 
make peace ; to coin money and determine its 
value ; to make treaties and conduct inter- 
course with foreign nations ; to regulate com- 
merce between the several colonies, and be- 
tween e<ioh colony and the parent country, and 
with foreign countries ; and in general they 
recognized the right of the imperial govern- 
ment of Gruat Britain to exercise all the |Jowere 
and authority which, under our federal Consti- 
tution, are delegated by the people of the sev- 
eral States to the government of tho XJ. S. 
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Ilccoguizhig ujul conceding to the iniporml 
<^ov<irninont h\l tliCHO powcra — indvdinff the 
ri<iht to iiistitnta r/ovmmcnts for tho colonics t 
by Rranting cimrlcra undor which (bo inhiibi- 
tfuitu loniding within tho limits of any r>pecificd 
territory iiiighft bo orgnnizcd into a political 
community, with a govornmont consisting of 
ita appropriate dopartmontB, oxccutivo. Icginla- 
tivc and judicial ; conceding rJl thooo powers, 
tho colonics cmphaticalljf denied that tho impc- 
lial government had any rightful authority to 
iinpoao taxcii upon thorn without their consent, 
or to interfere with thoii- internal polity ; cinim- 
iing that it wan tho birth-right of all Knglish- 
nipn — innlicuablc when formed into a political 
community — to oxcrciBe and enjoy all the rights, 
privilegoB and immunitica of Kolf-govcrnincnt 
in ryspcct to all inattorB and things, which were 
looali and not general — internal and not exter- 
nal — colonial and not imperial — as fully an if 
they were inhabitantR of England, with a fair 
rcprcBontatiort'in parliament. 

Thus it appears that our fathers of tho Revo- 
lution wcro contending, not for independence 
in tho firat instance, but for the inestimable 
right of local self-government under the British 
Constitution ; tho right of every distinct po- 
litical community — dependent colonieSp territo- 
ries, and provinces, aa well as sovereign States 
— to make their own local laws, form their own 
domcatic institutions, and manage their own 
internal affaira in their own way, subject only 
to tho ConBtitution of Great IJritain as the 
para!«ount law of the Empire. 

The^'govcrnment of Great Britain bad violat- 
ed thisUnalienated right of local self-govern- 
meat by a long series of acts on a great voriety 
of subjects. The first serious point of contro- 
versy arose on the slavery question as early as 
1699, which continued a fruitful source of irri- 
tation until the Revolution, and formed one ot 
the causes for the separation of the colonies 
from the British crown. 

For more than forty years the provincial 
legislature of Virginia had passed laws for the 
protection and encouragement of African 
slavery within her limits. This policy was 
steadily pursued until the white inhabitants of 
Virginia became alarmed for their own safety, 
in view of the numerous and formidable tribes 
of Indian savages which surrounded and threat- 
ened tho feeble white settlements, while ship 
loads of African savages were being daily 
landed in their midst. In order to check and 
restrain a policy which seemed to threaten the 
very existence of . the colony, the provincial 
legislature enacted a law imposing a tax upon 
every slave who should be brought into Virgin- 
ia. The British merchants, 'who were engag- 
ed in the African slave trade, regarding this 
legislation as injurious to their interests and in 
violation of their rights, petitioned the King 
of PJngland and his Majesty's ministers to anniil 
the obnoxious law and protect them in their 
right to carry their slaves into Virginia aad all 
other British colonies which were the eommon 
property of the Empire—acquired by the com- 



mon blood and common tvcMuro — and from 
which a few advonturon) who had [loltlod on 
tho imperial domain by hifi MnjcHty'n Hull'orancc, 
had no right to exclude tlioin or diRcriininato 
ogaiuHt tlieir property by a mere IVovincial 
onacluiont. Upon a full conmdoratiou of the 
Hubjoct, l,ho King graoiourfy granted tho prayer 
of tho pctilionorH ; and accordingly iHHUcd 
peremptory orders to tlic royal Governor of 
VirRinia, and to the Govcrnora of all tho other 
British colonics in America, forbidding them to 
Hign or a]pprovo any colonial or provincial en- 
actment injurious to tho African nlavo trade, 
unlcHs such enactment Hhould contain a clauBO 
suHpcnding its operation until his Majesty's 
plcntiuro should be made known in tho prcmiHCs. 

Judge Tucker, in hie Appendix to Blaclc- 
ntone, rcfcrs lo thirty-ono aots of the provln- 
oil legislature of Virginia, paseiid at various 
periods, from 1662 to 1772, upon tho subjcot of 
African slavery; showing oonolusivoly that 
Virginia alwaya considered this as one of tho 
questions afTecting her " internal polity," over 
which she, in common with the other colonies, 
claimed " tho right ot oxcluBive legislation in 
their provincial IcRislatureo" within their rc- 
epeotivo limits. Some of these aots, pj.rticD- 
larly those which were enacted prior to tho 
year 1699, wero evidently intended to foster 
and encourage, as well as to regulate and con- 
trol African f.lavery, as one of tho domestic 
institutions of tho colony. • Tho act of 1699, 
and most of tho enactments subeeqaent to that 
date, were as obviously designed to restrain 
and check the growth of the institution with 
the view of confining it within the limit of 
the actual necessities of the community, or its 
ultimate extinction, as might be deemed most 
oonduoivo to the public interests, by a system 
of unfriendly legislation, such as imposing a 
tax on all slaves introduced into the colony, 
which was increased and renewed from time to' 
time, as occasion required, until the period of 
the revolution. Many of these acts never took 
e£fect,in consequence of the King withholding 
his assent,evan after the Governor had approv- 
ed the enactment, in casus where it contained 
a clause suspending its operation until His 
Majesty's pleasure should be made known in the 
premises. 

In 1772 the provincial legislature of Virginia 
after imposing another tax of five per cent, on 
all slaves imported into the colony, petitioned 
the King to remove all those restraints which 
inhibited his Majesty's Governors assenting to 
such laws aa might check so very pernicious a 
commerce aa slavery. Of this petition. Judge 
Tucker says: 

" The following extract from a petition to 
the throne presented from the house of But- 
jgesses o£ Virginia, April 1, 1772, will show the 
sense of the people of Virginia on the subject 
of slavery at that period : 

" * The importation of slaves into the colony 
from the coast of Africa hath long been con- 
sidered as a trade of great inhumanity ; and 
under its present encouragement we have too 
much reason to fear will endanger the very 
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csiiitcnco ol' your MnjOHty'ii Aincriciin doniin- 
ionH.' " 

Mark tho ovniniona words ! Virginia IoUb 
ilio Kinfc of Euijland in 1772, four ycaro prior 
to till) J)celivintion of Ind(ipnnd<'noi), that hia 
MajoHty'rt Amorinan doininionfl nro in dan{{or ; 
not liocauBO of tho htiinp duties— not becanoo 
of tho tax on lea — not lieonUHo of his attoniptH 
to collect rovonuo in Aniorica! Tlicae Jmvo 
" ninco been doomed nunioSont to juBtify robclllon 

• and rovolntion. But nono of thmao are rofcrrcd 
to by Virginia in her addross to tho throne — 
their being another wrong which, in magnitude 
and enormity, bo Jar oxcwded theau and all 
other (sauKos of complaint that tlw very oxiat- 
(•nco of hm MnjeHty'H American dominiv)nB d(?- 
])cndcd upon it! That wrong conHinted in for- 
cing African nhivery upon a dependent colony 
witliout lior consent, and in opposition to tho 
wishes of her own people! 

The people of Virginia at that- day did not 
apprcciato the force or the ftrgnnicnt uoed by 
thii British uierchants, who were engaged in 
the African slave trade, and was afterwards 
. endorsed, at least by implication, by tho king 
and his ministe. i j that the colonies were tho 
coniinou property of the empire — acquired by 
iho common blood and treasure — and therefore 
all British subjects had a right to carry their 
slaves into tho colonies and hold thtim, in defi- 
ance of the looa law, and in contempt ol tho 
wiehcs and safety of the colonies. 

Tlie people of Virginia, not being convinced 
by this process of reasoning, still adhered to 
the doctrine which they held in common with 
their sister colonies, that it was the birthright 
of all freemen — inalienable when formed into 
political communities — to exercise esclusivo 
legislation in respect to all matters pertaining 
to their internal polity — slavery not excepted; 
and rather than surrender this great right they 
were prepared to withdraw their allegiance 
fi'om the crown. 

Again referring to this petition to tbekmg, 
the same learned judge adds : 

" This petition produced no effect, as ap- 
pears from the first clause of our (Virginia) 
Constitution, whore, among other acts of mis- 
rule, the inhuman use of the royal negative in 
refusing as (the people of Virginia) permission 
to esclude slavery from us by law, is enumer- 
ated among the reasons for separating from 
Great Britain." 

Thia clause in the Constitution of Virginia, 
referring to the i][:hnman use of the royal neg- 
ative, in refusing the colony of Virginia por- 
mission to exclude slavery from her lima.- .v 
law as one of the reasons for separation irom 
Qreat Brittain, was adopted on the I2th day of 
JunO; 1726, three weeks and one day previous 
to the Declaration of Indept-ndenoe by the 
Continental Oongtress ; and after remaining in 
porce as a part of the Constitution for a period 

* ])t fifty-four years, was re-a(! opted without al- 
.e'ration, by the Convention which framed the 
new CoDStitatiou in 1830, and then ratified by 
the people as a part of the new Oon&titution ; 
and again adopted by tho Convention 



which amended the Confltitution in 1850, and 
again ratified by tho pcoplo nfi part of tho 
amended Constitution, and at this day romaiuH 
ft part of tho fundamental law of Virginia— 
proolnlming to tho world and to poatttrity that 
one of tho rouBons for separating from Qjeat 
Britain was "tho inhnmnn use of tho royal 
negative in refusing uh (tho colony of Vir- 
ginia) pormififlion to exclude slavcrj' from us 
by law 1" 

The legislation of Virginia on tlilo subjoot, 
may bo taken as a fair wamplo of tho legisla- 
tivo enactments of each of tho thirteen colonies, 
showing conclusively, that slavery wan regard- 
ed by them all as a domcBtic question to be 
regulfttcd and determined by each colony to 
suit itself, without iho intervention of tho 
British Parliament, or " tho inhuman use of 
the royal negative.'' Each colony passed a 
series of enactments, b^r'ginning at an early 
period of its history and running down to tho 
commencement of tho revolution, either jjro- 
tooting, regulations, or restraining, African 
slavery within its respective limits and in ac- 
cordance with their wishes and supposed in- 
' ttneot. North and South Carolina, following 
tho example of Virginia, at first encouraged 
the introduction of slaves, until the number 
increased beyond their wanta and necessities, 
when they attempted to check and restrain tho 
further growth of the institution, by Imposing 
ft high rat-) of taxation npon all slaves which 
should be brought into those colonies; and 
finally, in 1764, South Carolina passed a Jar- 
imposing a penalty of one hundred pour''' 
(or five hundred dollars) for every negro sl'ty'. 
subsequently introduced into that colony , r 

The colony of Georgia was originally found-, 
ed on strict anti alavery principles, and rigidly^ 
maintained this policy for a series of years, 
until the inhabitants became convinced by ex- 
perience, that, with their climate and produc- 
tions, slave labor, if not essential to their exis- 
tence, would prove beneficial and useful to 
their material interests. 

Maryland and Delaware protected and reg- 
ulated African slavery as one of their domestic 
institutions Pennsylvania, nnder the advice 
of William Penn, substituted fourteen years' 
service and perpetual adscript to the soil for 
hereditary slavery, and attempted to legislate, 
not for the total abolition of slavery, but for 
the sanctity of marriage among slaves, and for 
their personal security, Kew Jersey, New 
York, and Connecticut reorganized African 
slavery as a domestic institution lawfully ex- 
isting within their respective limits, and pass- 
ed the requisite laws for its control and regu- 
lation. 

Rhode Island pro-vided by law that no slave 
should serve more than ten years, at the end 
of which time he was to be set free; and if the 
master should refnue to let him go free, or sold 
him elsewhere for a longer period of service, 
he was scbjeot toa penalty of forty pounds, 
whioh was aupposed at that period to be near- 
ly double ^e value of the filave. 

Massaohttsetts imposed heavy taxes npon all 
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-.slaves brought into tlie colony, and provided 
ST: some icsUnces for seadinf^ the slaves back 
tc their native land; and ilnally prohibited the 
inCroducltoa of any inoi-e slaves iato the col- 
ony uader any circumstances. 

When Kew Hampshire passed laws which 
were designed to prevent the introduction of 
anymore slaves, th'-' British cahinet issued tho 
following order to Governor Weiitworth : 
"Younranot to give your assent to, or pass 
any law imposing duties upon negroes im- 
ported into New Hampshire." 

While the iegisiatiou of the several colonies 
exhibits dissimilarity of views, founded on a 
diversity of interests, on the merits and policy 
of slavery, it shows conclusively that they all 
regarded it as a domestic question affecting 
their internal polity in respect to which they 
were entitled to a fail and exclusive power of 
legislation in the several provincial Legisla- 
ures. For a few years immeniately pre- 
ceding the American revolution tno African 
slave trad'.' was encouraged and stimulated by 
the British aoverament aud carried on with 
more vigor by the English inerchants than at 
any other period in the liistory of the colonics; 
and this fact taken in couiitctiou with the ex- 
traordiny.ry claim asserle'l in thft memorable 
preambl" to the act rpp=>aliui! the stamp duties, 
that •• Parliaineut posi. .-.;;-ci the right to bind 
ih.' colonies in all oases vvhatso'-ver," not o:-ly 
lu T.^spect to all matters affecting the general 
welfare of the Empire, bat also in regard to the 
jtdoniestio relations and internal polity of the 
Sfcloiiies prodl^ced a powerful 'mpression upon 
l^ttmiuds of the colonists, and imparted p cu- 
prominence to the principle involved in 
^Be controversy. 

llcnce the enactments by the several colonial 
legislatures calculated and designed to restrain 
and prevent the increase of slaves; aiid, on 
the other hand, the orders issued by the crown 
instructicg the colonial governors not to sign 
or permit any legislative enactment prejudicial 
or injurious to the African slave trade, unless 
such enactment should contain a clause sus- 
pending its operation until the roya! pleasure 
should be made known in the premises; or, in 
other words, until the King should have an 
opportunity of annulHng the acta of tho colo- 
nial kgislaturcg by the " inhuman use of tlie 
royal negative.' 

Thus the policy of the colonies on the sla- 
' very qoestion bad assumed a direct antagonism 
to thai of the British government ; and this 
antagonism not only added to th-j importance 
of the principle of local st lf-j:overnraent in the 
colonies, but produced a ^ei;<ri c! conou-rence 
fif opinion and action in respect the ques- 
tion of slavery in the proceeding;:, of the Con- 
tinental Congress which a 5f:omi)led at Phila- 
delphia for the firsttimc on flie 5th of Septem- 
\WT, 1774. 

On the 14111 of October, tiic Congress adopt- 
' d a bill of rights for the coloaies, in the form 
of a series of resolnttong, in whSoh, after con- 
ceding to the British government tlie power to 
relate oommerca and do such oflier things 
as affected the general welfare of the Empire, 



I without interfering with tha internal polity of 
the colonies, they declared " That they are 
j entitled to a free and exclusive power in their 
! several provincial legislatures, where their 
j right ot representation can alone be preserved 
I in all cases of taxation and internal polity.'' — 
j Having thus defined the principles for which 
i they vrere contending, the Congress proceeded 
I to adopt the following peaceful measures," 
I whtoh they still hoped would be sutnciant to •• 
I induce compliance with their jus- and reason- | 
I able demands. These " peaceful measures " 
I consisted of addresses to vhe King, to the Par- 
I liament, and to the people of Great Britain, 
' together with an Association of Non-Inter- 
; course to be observe! and maintained so long 
I as their grievances shomd remain unre- 
dressed. 

The second article of this acsooiatioa, which 
was adopted without opposition, and signed 
by the delegates from all the colonies, was in 
these words: 

" That we will neither import nor purchase 
any slave imported after the first day of De- 
cember n-<ist ; after which time we will wholly 
discontinue the slave trade, and will neither * 
be concerned iu it, ourselves, u«>r will we hire 
onr vessels, nor sell our commodities or man- 
ufactures to those who are engaged in it." 

This bill of rights, together with these arti- 
cles of association, were subsequently submit- 
ted to and adopted by each of the thirteen 
colonies in their respective provincial legisla- 
ti..res. 

Thus was d'stinctly formed between the col- 
onies and the parent country that i.<sue upon 
which the Declaration of Independence was 
founded and the battles of the Revolution were 
fought. It involved the specific claim on the 
! part of the colonies— denied by the King and 
j Parliament — to the exclusive right of letisla- 
I tion touching all local and internal concerns, 
slavery included. . This Ix-iug the principle in- 
volved iu the content, a inajority of the colo- 
nies refused to permit their dele^^ates to sign 
the Declaration of Independence except upon 
the distinct condition aud express reservation 
i to each colony of the exclusive right to man- 
; age and control its local concerns aud police 
: regulations without the intervention of any 
1 general Congress which might be •';-tablished 
for the United States. 

Let us cli^ one of these r'-.st-rvatious as a 
specimt-n of all, showing conclusively that 
they were fighting for the inalienable right of 
local self-government, with the clear under- 
st '.nding that when tliey had succeeded in throw- 
ing off the despotism of the British Parliament, 
no Congressional despotism was to be stibsti- 
tuted for it. 

" We, the delegates of Maryland, in couven 
tion a;T5fmbied, do declare that the King of 
Great Britain i as violated hi?, compact with j 
this p'^^ople, and that they owe no aUegianco 1 
him. We have therefore thought it Just ani. j 
necessary to empower oar deputies in Congress 
to join with, a majority of the United Colonies 
ha declaring them free and independent States, 
in framing snoh farther confederation between 
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Ihettij in making i'oreigu alliances, and £n 
adopting snch other measures as shall be judged 
necefsary for the preBervation of their liberties: ' 

" Provided, the sole and exclusive right of i 
regulating the internal polity and government j 
of tbio colony be reserved to the people thereof. { 

" We hav9 also thought proper to call a new > 
convention for the purpose . of establishing a | 
governcjcnt in this colony. i 

*' No ambitious views no desire of independ- ; 
ence. induced the people of Maryland to form 
an anion with the other colonies. To procure , 
an esemption from parliamentary taxation, 
aud to continue to the legislatures of these 
colonies the sole and exclusive right of regula- 
ting their internal polityv, was our original and 
only motive. To maintain inviolata our liber- 
ties, aud to transmit them unimpaired to pos- 
terity, was our duty and first wish ; our next, 
to continue connected with and dependent on 
Great Britain. For the truth of these asser- 
tions we appeal to that Almighty Beicg who is 
empbaticsUy styled the Searcher of hearts, 
and from whose omniscience none is conceal- 
ed. Eelyiuc on His Divine protection and as- 
sistance, and trusting to the justice of our 
cause, we exhort aud conjure every virtuous 
citizen to join cordially in defence of our com- 
mon righ'D, and in maintenance of the free- 
dom of this and her sister colonies." 

The first plan of federal government adopted 
for the United States was formed during the 
Revolution, and is usually known as '* The 
Articles of Confederation " By these articles 
it was provided that " each State retain its 
sovereignty, freedom, and independence, and 
every power, jurisdiction and right which is 
not by this confederation expressly delegated to 
the United States in Congress assembled." 

At the time the articles of confederation 
were adopted— July 9, 1778— the United Stales 
held no lands or ftrritory in common. The 
entire country — includinK all the waste and 
unappropriated lands — emVraced within or 
pertaining to the coulederaoy, belonged to and 
was the property of the several States within 
whose limits the same was situated. 1 

On the 6th day of September, 1780, Con- | 
grees '* recommended to the several States in j 
the Union having claims to waste and anappro- j 
priated lands in the western country, liberal j 
cession to the United States of a portion of i 
their respective claims for the common benefit i 
of the Union." ; 

On the 20th day of October, 1788, the legis- i 
lature of Virginia passed an act authorizing 
the Delegates in Congress from that State to 
convey to the United States " the territory or 
tract of country within the limits of the Vir- 
ginia charter, lying and bearing to tho north- 
west to the river Ohio," which grant was to be 
made upon the "condition that the territory so 
^ded shall bo laid out and formed into States;" 
,id that " the States so formed shall be dis- 
inct republican States, and admitted members 
of the Federal Union, having the same rights 
of sovereignty, freedom, and independence as 
the other States." 

On the first day of March, 1784, Thomas 



Jefferson and his eolleagues In Congress exe- 
cuted the died of cession in pursuance of the 
act of the Vi.ginia Legislature, which was ac- 
cepted and ordered to "be recorded and enroll- 
ed among the acts of the United States in Con- 
gress assembled." This was tbo first territo- 
ry ever acquired, held or owned by the United 
States. On tho same day of the deed of ces- 
sion, Mr. JefTtirson, as Chairman of a Commit- 
tee which bad been appointed, consisting of 
Mr. Jefft'rson, of Virginia, Mr. Chase, of Mary- 
land, and Mr. Howell, of Rhode Island, sub- 
mitted to Coniiress "apian for the temporary 
government oif the Territory ceded or to be 
ceded by the individual States to the U. States. 

It is important that this JeiTersonian plan of 
government for the Territories should be care- 
fully considered for many obvious reasons. 
It was the first plan of government for the 
Territories ever adopted in the United States. 
It was drawn by the author of the Declaration 
of Independence, aud revised and adopted by 
those who shaped the issues which produced 
the Revolution, and formed the foundations 
upon which our whole American systein of 
governments rest. It wag not intended to be 
either local or temporary in its character, but 
was designed to apply to nil "territory ceded 
or to be ceded," and to be universal iu its ap- 
plication and eternal in its duration, wherever 
and whouever we might have territory re- 
quiring a government. 

It ignored the right of Congress to legislate 
for the people of tho territories without their 
consent, and recognized the inalienable right 
of the people of the territories, when organised 
into political communities, to govprn them- 
selves in respect to their local concerns and in- 
ternal polity. It was adopted by the Congress 
of the Confederation on the 23d day of April, 
1784, and stood upon the Statute Book as a 
general and permanent plan for the govern- 
ment of all territory which we then owned or 
should subsequeatiy acquire, with a provision 
declaring it to be a " Charter of Compact," 
and that its provisions should " stand as fun- 
damental condition", between the thirteen orig- 
inal States and those newly described, unalter- 
able, but by the joint consent of the United 
States in Congress assembled, and of the 
particular State within which such alteration 
is proposed to be tnade." Thus this Jefferso- 
nian plan for the government of the territories 
— this Charter of Compact"—" the-se funda- 
mental conditions," which were declared to 
be ' unalterable"- without the consent of " the 
people of the particular State (territory) within 
which such alteration is proposed to be made," 
stood on the statute book when the convention 
asjomljlt'd at Philadelphia in 1787 and proceed- 
ed to form the Constitution of the United States. 

Now let us examine the main provisions of 
the JefTersonian plan : 

FtVfi;— ' That the territory ceded or to be 
ceded by the individual States to the United 
States, whenever the same shall have been 
purchased of the Indian inhabitants and ofier- 
ed for sale by the United States, shall be form- 
ed into additional StaJcs,'^ etc., etc. 



I'iic plau proceeds to dcsiguato fcho bounda- 
iicB and territorial extont of the proposed "ad- 
ditional States," and then provides.: 

Secortrf— "That the settlors within the ton!" 
tory so to be purchased and oSerod for sale 
shall, either o their own petition or on the 
order of O-'^tigroas, recoivo authority from them, 
wuh appointments of timo and place, for theiv 
free males of full age to meet togethes" for the 
purpose of ostablishiug a toraporavy govern" 
ment to adopt the Constitution and laws of any 
one of these States, [the original States,"] so 
that such laws nevertheless shall be subject to 
alteraUon by their ordinary Legislature ; and 
to eteot, subject to like alteration, counties or 
townships for the election of members for their 
Legislature.'' 

Having thus provided a mode by which the 
first inhabitants or settlers of the territory may 
assemble together and choose for themselves 
the Constitution and laws of some one of the 
original thirteen States, and declare the same 
in force for the government of their territory 
temporarily, with the right on the part of the 
people to change the same, through their local 
Legialatare', as they may see proper, the 
Plan then pro>jeeds to point out the mode in 
which they may establish for themselves " a 
permanent Constitution and Government," 
whenever they shall have twenty thousand in- 
habitants, as follows : 

Third — " That snch temporary Government 
only shall continue in force in any State uatil 
it shall have acquired twenty thoaBapd frca 
inhabitants, when, giving due prool thereof 
Congress, they shall rei'eive from them author- 
ity, with appointments of time and place, 
call a Convention of Representatives to estab- 
lish a permanent Constitution and Government 
for themselves." 

Having thus provided fc the first settlers "a 
temporary government " in these "aaditional 
States," and for " a permanent Constitution 
and Government " when they shall have ac- 
quired twenty thousand inhabitants, the Finn 
contemplates that they shall continue to gov- 
ern themselves as States, having, as provided 
in the Virginia dead of cession, " the g^me 
rights of sovereignty, freedom, and indepen- 
dence," in respect to their domestic afiairs and 
internal polity, as the other States," until 
they shall have a population equal to the 
least numerous of the original thirteen States ; 
and in the mean time shall keep & sitting mem- 
ber in Congress, with a right of debating but 
not of voting, when they shall be admitted 
into the Union on an equal footing with the 
other States, as follows: 

Fourth — " That whenever any of the said 
States ohall have of free inhabitants as many 
as shall then be in any one of the least numer- 
ous of the thirteen original States, such State 
shall be admitted by its delegates into the 
Congress of the United States on an equal 
footing with the said original States." 
And— • 

" Until such admission by their delegates 
into Congress any of the said States after the 



cstablishmeut of their tempoi'aiy goverimien;; 
shall have authority to keep a sitting momber 
in Coiigreos, with the right of debating, but 
Mot of voting," 

Attached to the provision which appears in 
this p'^per under the "third" head is a proviso, 
ooataining fiva propositions, which, when 
nffieed to and accepted by the people of said 
ivi'vlitional States! were to " be formed into a 
;.>rvtev of compact," and to remain forever ^ 
■'■ iuialterable," except by the consent of snch 
States as well as of the United States—to 
wit : 

Provided, That both the temporary and 
permanent governments be established on these 
principles their basis :" 

First — That they shall forever remain a part 
of the United States of America." 

Second— llxdX in their persons, property, 
, and territory, they shall be subject to the gov- 
ernment of the United States in Congress as- 
sembled, and to the Articles of Confederation 
in all those cases in which the original States 
shall be so subject.'' 

Third — That they shall be subject to pay a 
part of the federal debts contracted, or to be 
contracted, to be apportioned on them by Con- 
gress, according to the sp.me common rule and 
measure by which apportionments thereof shall 
be made on the other Str . n," 

Foi!,rth — That their respective government 5 
shall be in rapublican form, and shall admit nc 
person to be a citizen who holds any heredita- 
ry title," 

] Tac fifth article, which relates to the pro- 
I 'I .-!,ion of Blavery after the year 1800, having 
i b ;\-n rejected by Congress, never became a part 
oi the Jeffersonian Plan of Government for the 
to.':ritories, as adopted April 23, 1784. 

The concluding paragraph of this Plan of 
Government, w'vch emphatically ignores the 
right of Congress to bind the people of the 
territories without their consent, and recog- 
nizes the people therein as the source of all 
legitimate power in respect to their internal 
polity, is in these words: 

" That all the preceding articles shall be 
formed into a charter of compac\ shall be duly 
executed by the President of the United States, 
in Congress assembled, under his hand and 
the seal of the United States, shall be promul- 
gated, and shall stand as fundamental condi- 
tions between the thirteen original States and 
those newly described, unalterable but by the 
joint consent of the United States in Congress 
assembled, and of the particular State within 
which such alteration is proposed to be 
made.'' 

This JefFersonian Pian of Government em- 
bodies and carries out the ideas and principles 
of the fathers of the Revolution — that the 
people of every separate poUtical community 
(dependent colonies, provinces, and territories • 
as well as aovereJgu States,) have an inalienable 
right to govern themselves in respect to t-heir' 
internal polity and repudiates the dogma of 'the 
British Ministry and the Tories of that day that 
al! colonies, provinces and territories were the 



propoi'ty of the Efflpirs, aequ'f eil with tba com* 
tnon blood and commoa treasura; anti that tbo 
Inhftbitaats fcheroof have no rights, privileges 
or immunities except such as the imperial 
gOYerament should gfaoloasl^ oondestJend- to 
bestow upon thorn. This plsn rCcogaizes ])j 
law and irrevocable "coiapact,"th6 exis^eqce of 
two distinct classes of States under our Ameri- 
can forai of govornftierit-r^the one being Eoem- 
bers of the Union, and consiisting of the origi- 
nal thirteen and such other States, having tho 
requisite popiJation, aa Congress should admit 
into the jFederal Uniqn, with an equal vote in 
the managenient 6f Federal afiairs as well as 
tho esclusive power in regard to their iJiternal 
polity re3pectively~.the other, not having the ■ 
requisite population for admission into 'the 
Union, could hi»ve no vote or agency id the 
control of the JTederalrolationSjbut possessed the 
Bamo exclusive power over thelf domeslic affairs 
and internal policy respectively aa the original 
States, with the ri^ht, while they have less than 
twenty thoasand inhabitants, to choOse for 
their gov0rnn»>nt the Constitution and lalws of 
anyone of the original States ; and when they 
should have more than twenty thousand, but 
less than the number required to entitle them 
to admission into the Union, they were author- 
ised io form for themselves " a pornianent Con- 
stitution and government ;" and in either case 
they were entitled to keep a delegate in Con- 
greE3 ^th the right of debatingj but> riot of 
voting. This " Charter o£ Compact," with its 
fundamental conditions, which were declared 
to be ^' unalterable " without th^ "joint con- 
sent" of the people inter63t<5d in themi as well 
as of the United States, thua stood on the 
statute book unrepealed and irrepealable— fur- 
nishing a complete ^stefii of' government for- 
all "the terriiopy.oeded or to be ceded" to the 
United States, without asly other legislation 
upon the subject, when, on 4he 14th day of 
May, I'^StjthsFedera.l Convention assembled at 
PhiladelpMa and proceeded to form the Consti- 
tution under which wo now^ live. Thus it will 
be seen that the dividing line between Federal 
and Local authorityj in respect tO' the rights of 
those political communities which, for the sake 
of convenience and in contradistinction to the 
States represented in Congress, we now call 
territories^ but which were then known as 
"jStateiS,"' br "new States," was so distinctly 
marked at that day that no intelligent man 
could fail to" perceive it. 

It is true that the Qov8rliii\ent of the Con- 
federation liad proved totally inadequate to 
the falfillmeut of the ends for which it was de- 
vised; not because of the relations between the 
Territories, or new" States, and the United 
States, "bnt in cobffeqnence of liaving no poweJf 
to enforce its decrees on the Federal questions 
whieh were clearly within the scope of its ex- 
pressly delegated powers. The radical defects 
in the Articles of Confederation, were found to 
consist in the fact that it wa3 a tnere leagne 
between aoverei^ States, and 'not a Federal 
Government with its appropriate departments— 



Esectttivei fiegl^iatlye aad • JMleial— cacjb 
clothed wtii authority td petfotia"' .and 'carry 
into effect its own pefinliar functions. The 
Confederation having no jiower to enforce 
compliance with its resolves, " the oonseqiienoe 
wr9, that th'nigh in theory She rosoltitions of 
Congress were equivalent to laws, yet in prao- 
tioe they were found to be inere ?ecommenda. 
tioQs, whioh the States, like Other sovereignties, 
observed oi"' disregaiNiad anoOrding to their 
own goQd»wi!l and graeidns plessure.'' 

Congress could not impose' dniies, collect 
taxes, raise annies, or do any Other act essen- 
tial to the esistsnoe of govemtnent, without 
the voluntary ooasent and oo-opei'a^on of each 
of the States.- Congress ooQld' resolve, but 
conld not carry its resolutions into effect — 
oonld recommend to the States in provide a 
revenue for the nooeRfltties of the Federal Gov- 
ernment, bet oould not me the meaiis neoes- 
sarj to iha collection; of tlie revenne when the 
States failed to eomply — could recotamend to 
. the, States to provide an aisny for the general 
defenoei ^d apportion among the States their 
respective quotas, but conld not enlist the men 
aaid order them into the Federal service, 'For 
these reasons a Federal, Govemnaeht, '.rith its 
appr<^riflte depsrtmeata, aciiag directly apon 
the individual , citizens, with authority to en- 
force its decrees', to the est^tof its delegated 
powers, and not d^endeut upon the volun- 
tary action of the several Staetes in their coi^o- 
rat« capacity, became indispensable as a sub- 
stitute for the governnieat of the Confeder- 
ation. 

In the formation of the Constitution of the 
United States, the Federal Convention took the 
British Constitution, aa interpreted and ex- 
pounded by the colonies duiing their contro- 
versy with Great Britain,, for their model — 
making such roodi&cations in its Btructure and 
principles as the chtoge in our condition had 
rendered necessary. They intrusted the execu- 
tive functions to a President in the place of a 
King ; the legislative functions to a Congress^ 
composed of a Senate and House of E*prc- 
sensatives; in lieu of the Parliament, consisting 
of the Houses of Lords and Commons ; and the 
judicial functions to a Supreme Court and such 
inferior Courts as Congress should from time to 
time ordain and establish. 

Having thus divided the powers of govern- 
ment into the three appropriate departments, 
with which they had always been fatniliar, they 
proceeded to confer upon the Federal Govern- 
ment substantially the same powers which they 
aa colonies had been willing to concede to the 
British Government, and to reserve to the States 
and to the people the same rights arid' privileges 
which they as colonies had denied to-the British 
Government during the entire struggle which 
terminated in our indepetidence, and which 
they had claimed for thems^Slves and their pos- 
terity as the birth-right of ail freemen, inalien- 
able^when organized into political communities, 
And to be enjoyed and oxefcised by colonies, 
territories and provinces as fully and completely 
aa by sovereign States. Thus it will be seen 



tlmt tlforo h no orKftnlo foaturo or ftjndftmoutal 

{rrlnotplo ombodiou in tho OonntlMition of tho 
Jnitca StntOFJ which ha(l not boon famihar to 
tho pooplo of tho colonloo frorix tho; period of 
their cplioBfc nottlomont., niuV, which hud . not 
boon ropoat^dly nF,gortcd by them wlion denied, 
by Great Britain during, tho whole period of 
thoir colonial hiijtory. , 

Lot U8 pauRo ot tWn point for a inomcnt, citid 
inquire wlutthor it i bo juEit to thoso illuBtrioua ■ 
patriots tinjl cagcfj who forfn,od tho Conotltution 
of tho United Btatcfj, to ausurno that thoy. iur- , 
tended to confoT' nj\m Congress that unlimited, 
nnd arbitrary povjor ovor tho . pcop?o of tho 
AmcrJoati tcvritorioa, which thoy had rosiBtcd 
with their blood wbon clftimod by tho British 
Pavliamoint OTQir Britiah colonies in America? 
Did thoy confer upon OongroBS tho right to 
bind tho pooplo of tho Atnorican tcrritorias in 
ftll casoa . whatsoovor, after haTing fought 'tho 
battloa of tho Revolution Bgainat a " prcarablo"> 
declaring tho right of Patliamcnt " to bind thO' 
colomcB in ail caaea whatnocyot' ? '.' i ; '• > 

If, fta thoy contended before tho Revolution, 
it waa tho ,b'rth~right of all EngUahmon, in- 
alienable 'wlion formed into political communi- 
ties, to excToiso cxoluaiVo poTsror of li;f;!slatioh 
in their local legislatures in respf36t to all things 
affecting , their internal polity—slavory not 
exceptod-r-did not t'lo eamo right, after the 
Revolution, nnd by i virtue of it, become tho 
birth-right of all 'Americana, in like maimer' 
inalienable when organized into political com- 
munities — no matter by "what name, whothct 
colonies, territories, provinces, or now States ? 

Names often deceive persona in respect to 
tho nature and substance of things. A signal 
instance of this kind is to bo iOucid in thait 
clause of the Constitution which says:- 

"Congress shall have power to dispose of, 
and make all needful rules and regulations 
respecting ihe territory or other property be- 
longing tothe United States.'' ■ 

This being the only clauso of the Constitution 
in which the word " Territory " appears, that' 
fact aloiiQ has doubtless led many persons to 
suppose that the right of Congress to establish 
temporary, goyernmen^ for the territories, in 
the sense in which the word is now used, must 
be derived from it, overlooking the important 
and oontroUiag facts that at' the time the 
Constitution was formed the wotd "Territory " 
had never been used or understood to designate - 
ft politieal ; community or government of any 
kind In .any laT7, compact, deed of cession, or 
public document ; but bad invariably been used 
either in its geographical sense to describe the 
fiuperficial area of a State or district of coun- 
try, as in the Virginia deed of cession of the 
"territory ov tract of cmntry " northwest of 
the river Ohio ; or as meaning land in its char- 
acter as property, in which latter sense it ap- 
pears in the clause of the Constitution referred 
to, when providing for the disposition of the 
" territory or other property belonging to the 
United States." These facts, taken in connec- 
tion with the kindred one that during the whole 
period qS 6be Confederation and the fomation 



of tho Oonfllitmion, Uio tomporary govornmontfJ 
which wo noi'/icaU " Torritoricu, Viro'ro invari- 
ably referred to in tlio dcoda of ccaHion, lawn, 
compactn, plane of govornmont, rOHolutiono of 

: Oongrcna public records, and nuthontio docu- 
mento fto '♦Btatca " or "now States," cojiclu- 
slvoly ohow that tho wordfl " territory and other 
property " in tho OonBtUulion woro used to 
dcBignato tho unappropriated lands and other 
property which tho United Statco owhed, and 
not tho pooplo who might become rcbidents on 
thoso lands, and bo organized into political 
commuuitioo nftor tho United Btatoa had parted 
with their title. » 

It in from this clause of the Oonotituilon 
alono that Congress derives the power to pro- 
vide for thfl Burvoys and ooW of the public lands 
and all other property belonging to the United 
States, not only in tho Torritorica, but also in 
tho sotoral Statea of tho Union. But for thia 
provision, Congress would have no power to 
authorize tho sale, of tho public lands, military 
sites, old ships, cannon, muskets, or other pro- 
perty, real or personal, which belong to the Uni- 
ted States, and are no longer needed for any 
public purpose. It rcfero exclusively to property 
in contrqidiRtinction to persons and commuiiitics. 
It confers tho pamo power " to make all necdM 
ruloa and regulations " in tho States as in tho 
Tcrritoriea, and oxtonda wherever there may bo 
any land or other property belonging to tho 
United States to bo, regulated or disposed of; 
but does not authorize Congress to control or 
interfere with the domestie institutiotls and 
internal polity of the people (eithor in the Stateo 
or the Territories,) who may reside upon lands 
which tho United States once owned. Such a 
power^ had it been vested in Congress, would 

' annihilate tho sovereignty and freedom of the 
States as well as the great principle of self- 
government in the Territories, wherever the 
United States happened to own a portion o£ 
the public lands yrithin their respective Umi'i/S, 
ae, at present, in the States of Alabama, Flori- 
da, Mississippi, Loidsiana, Arkansas, Missouri, 
Illinois, Indiana, Ohio, T^ichigan, Wisconsin, 
Iowa, Minnesota, Catifornia and Oregon, and in 
the Territories of Washington, Nebraska, Kan- 
sas, Utah and New Mexico. The idea ia repug- 
nant to the spirit and genius of our complex 
system of government; because it e&ectually 
blots out the dividing Une between Federal and 
Local authority which forms an essential barrier 
for the defense of the independence of the . 
States and the liberties of the people agdnst 
Federal invasion. With one anomalous excep- 
tion, all the powers conferred on Congress are 
Federal and not Municipal, in their character- 
affecting the general welfare of the whole 
country: without interfering with the internal 
polity of the people — and can be carried into 
effect, by laws which apply alike to States and 
Territories. The exception, being in deroga-? 
tion of one of the fundamental principles of 
our political system, (because it iauthorizea the 
Federt^l government to control the municipal 
affairs and internal polity of the people in cer- 
taia specified, linute4 localities,) was not left to 



vnguo infci'cnco or loono conalnicilon, »or ox- 
profincd in dubioiui or cquivocivl loini^imgo ; but 
ifi lound plainly writton in Hmt paction pf the 
Oohntitution which Rixyo : ■ . 

*' Oongrcnra ohtvU havo power to oitorcino ox~ 
cluHivo logiBlation in (ill canpn whatHoovor, over 
fluch diHtrlct; (not oxcootling ton mUon nquuro) 
aa mayj by cooaion of parlicvilar Statcjp, and the 
ft'ccoptanco of Congrcns, bocomo tho ooat of 
tho govornrabnt of tlio XJnitod Statos, and to 
oxcrciBO like authority over all places purchftH- 
cd by tho oonBont or tho LcgiBlaturo pf the 
Stale in which tho earao Bhftl\ bo, for tho erec- 
tion of forts, magazinefl, arsonals, dock-yrvrds, 
and other ncedlul bwildingn." 

No Buch power to oxcrcino oxcluuivo logif?- 
lation in all cascB whatHOovor," nor Indeed any 
Icgifllation in any caBO whataocycr, is conferred 
on Congress in respect to the niuntcipal affairs 
and internal polity, either of tho States or of 
tho Torritorica. Ou tho contrary, after thci 
Constitution had been finally adopted, with its 
Federal powers delegated, enumerated arid de- 
fined, in order to guard in all future time opaipst 
any possible inhingoment of th'o rocervcd rights 
of tho States, or of tlio ^jeoplo, an apondment 
was inccrporatcd into tho ConHitut on which 
marks tho dividing line between Federal and Lo- 
cal authority eo directly and indelibly that no 
lapse of time, no partisan prejudice, no eectional 
aggrandizement, no frenzied lanaticiBm can 
efface it. The amendment is in tjheso words: 

•♦ The, powers n.ojt deiega^ed to thp .United 
States by . the Constitution, nor prohibited by 
it tP the States, ore reserved to tl)0 States rc- 
speetively, or to the people." : , ! , 

This view of the subject is cppfirmed, if in- 
deed any oorrpborative evidence is required, by 
reference to the proceedings and debaten of 
the Federal Convention as reported by Mr. Mad. 
jspn. On the 18th of August, arter a series of 
resolutionp bad beeii adopted as the basis of 
the, proposed Cpnstitution and .referred to the 
Committise of detail fo? the purpose of :being 
put in proper form, the record says : 

" Mr. Madison submitted, in order to be re- 
ferred tothe Committee of Ijetail, the following 
powers, as propels to be added to those of 'the 
general legiislature (Congress) : 

"To dispoiie of the unappropriated lands of 
the Uiiited States. , 

*' To institute temporary governments for the 
new States arising therein. 

*' To regulate affairs with the IndianSj as well 
T7ithin as without the limits of the , United 
'States, ■ ^ 

" To exercise exclusively legeslatiyo authori- 
ty at the seat of the General Government, and 
over a district around the same not exceeding 
square miles, the consent of the Legisla- 
ture of the State or States comprising the same 
being first obtained." 

Here we find the original and rough draft of 
these several powers as they now exist, in their 
revised form, in the Constitution. The pro- 
vision empowering Congress to " dispose of tho 
unappropriated lands of the United States," 
was modified and enlarged eo as to include 



"other property belonging to tho United Sti\tcn,'' 
and to authorizo Corigrcm to " iiinko all needful 
ruloo and rogulationfi " for tho pronorvation, 
.managoniont, find oftlo of tho namo. 

The provinion cmpowoiSng Oongrcra "to 
ii.ntituto temporary govcrhmentH for tho new 
Staton nrjfi5np in tho unappropriated landB of 
tho United Statoo,'' taken in connection with 
tlio one Prapoworing Congrosa "to cxorolno 
flxchisivcty legialativo authority at tho oo^t of the 
Gene ral Govcrnmont,and over n diotrict of coun- 
try around the pam6," Ploarly nhowa the difllor- 
ojico in tho extent find nature of tho powcro in- 
tended to bo conferred in tho now States or Ter- 
ritories on tho one hand,and in tho District of Co- 
lumbia on the other; In the oPc baee it wnHpro- 
poccd to authorizo Corigresu " to institutb tem- 
porary goVornmentB for tho now States,'' or 
Territories, OB thoy nro now called, just os our 
RevolPtionai7 fathora recognized tho right of 
thp British crown to Institute local governmcnta 
for the colonies, by lEBuing clmrterfl, under 
which tho people of the colonies wore " entitled 
(according to the bill of rights adopted by the 
Continental Con^'css) to a free and exclusive 
ppwcr of legislation, in their several provincial 
legislatures, whero their right pf reprcflontation 
can alono bo preserved, in all cases pf taxation 
apd internal polity, " T-hile, in the other case, 
it was proposed to authorize OongrcibS to cxor- 
' cise exclusively logialativo authority cyor tho 
municipal and internal polity of the pccple 
residii jg within the district which' should bo 
ceded for that purpose as tho scat of the Gene- 
ral Government. / ' 

Each .of itheso pro'visions was modified and 
perfected by the Cotnmittees of Dotail and Re- 
vision, as .will appear by comparing them with 
tho corresponding clausea as finally incorporat- 
ed into the Gopstitation. ' The provision to au- 
thorize Cpngjesg to institute temporary govern- 
ments for the new States or Terrifcorieo, and to 
I provide for their . admission into the Union, 
, eppeara in the Gonstittition in this form : • 

•" Nov? States may be admitted by the. Con- 
gress ipto this Union." 

The power to admit "new StateB,V aad " to 
make all lawg which shall be necessary ' and 
proper'';. to that fend, may fairly be construed 
to include the right to institute temporary gov- 
ernments for such now States.or Territories, the 
same as Great Britain could rightfully institute 
similar gpvernments for the colonies ; but cer- 
tainly not to authorize Congress to legifilato in 
respect to their municipal amirs and . internal 
concerns, without violating that great funda- 
mental principle in defence of which the battles 
of the Revolution were fought. 

If judicial authority were deemed nccfessftry 
to give force to principles so eminently just 
in themselves, and which form the baas of our 
entire political system, such authority may be 
found in the opinion of the Supreme Court of 
the United States in the Dred Scott case. In 
that case the Court say : 

" This brings us to examine by what provision 
of the Constitution the present Federal Govern* 
ment, under its delegated end i^strieted powera 



i;i ;uiili()ii/.eil to iiociimi; Tonitory outaiilo ol the 
original Ji^iiitn ot tlio United Stntof), mid wliofc 
powers, St may oxcroiRO therein over tho pornon 
or property o( ft citizen of tho UnStcd Btaton, 
while it i;ommna ft Territory, and until It nhall 
bo ftdmittcd na ono of tho Statba of the Union. 

"There in certainly, no power glvotv by tho 
Oonfltitntion to tho FoderAl Qovornmont t<> <3a- 
tabliBh or rowBtain ooIohloB bordering ovi the 
United fittttOB, or n5 h dlntanco, to bo ruled nnd 
governed Rt its own plcoBuro ; lior to otilargo 
ito Territorial limits in any Tvay osooj>t by tho 
ndmisaion of now States.'' * * * 

" Tho powwr to cxpdind tho territory of tho 
United Statoa .by tho admicsion of now Stftfoo 
is ploinly given ; and in tboconoti uclion of tViia 
power by all tho dopartmonta of tho govern- 
ment, it hai3 been hold to nuthorlito tho acqui- 
eition of territory, not fit foradmiBsion at tho 
timo, but to bo admitted ao qOoq oq its popula- 
tion nnd (situation would entitle it to admission. 
It io aoqnirod to boc6mo a Btato and noi to bo 
hoM aa a colony and governed by Oonfjrofls 
with oibBoluto authority; land as tho propriety 
of a^lQiitting a now State Io committed to tho 
Qouttd discretion of CongresB, tho power to ac- 
quire territory for that purpose, to bo bold by 
tho United States until it is in a auUablo oondi-> 
tion to bijcomo a State upon so, equal footing 
with the othor Statea, Diuat rest.u^on tho samo 
diflorotioa.'* 

Having detorntinod tho question iuat tho 
power to acquire territory for. tho purpose of 
ODldrglngiioiir territorial limits and increasing 
the number of States, is included within the 
power to admit now States, and conferred by 
the same clause of tho Constitution, the Court 
ptoceed : to i say ; that *' tho power to acquiro 
necessarily carries with it the.powet to preserve 
and apply to the piurposos foP which it was ac- 
qmred/' And againy referring to a former de- 
cision of the same Gonrfe intespfCt to the power 
of Congress to. instituta igpovewinienta fof the 
Terntotiesj the Court my : 

•* The power stands firmly on the _ Ifitter 
alternative put by the Court— that is, as *the 
inevitable consequence of the right to acqdre 
territory.'^'' 

The power to acqoire territory, as well as the 
right, in the language of Mr. MadisOK, " to 
institoto tempomy governments for the new 
States arising therein," (or Tewritorial govern- 
ments, ag they now are called,) hdving been 
traced to that provision of the Constitution 
which protides for the admisslbn of " new 
States," the Court proceed to consider tho 
nature and extent of the powet of Congress 
over the people of tito Tcrritori6B : 

All we mean to say on this point is, that 
as there is no express rdgnlation in the Consti- 
tntionldeQning the power which the General 
Government may exercise over the person or 
property of a citizen in a Territory thus acquir- 
ed, the Court must necessarily loofe to the pro- 
visions and principles of the Constitution, and 
its distribution of powers, for the rules and 
principles by which it3 decision must be gov- 
erned. 



" Takiiij.; lliis nilo to guiilo un, it. may be ualc- 
ly arjiiumod that citi!:enii of tho United Statoc, 
who omijjrftto'tO'ft Territory belonging to the 
people ot tho Ucltod Bttitcij, cannot be rnlod m 
mere ooloniRta, depotid6t(t upon tho will of tho 
Gonotftl Government, and to bo governed by 
any lawn ?t may Ihinlc prbper to impoao. * "* 
Tlio T<)rrlt(iry being a prvrtof the United Statcn, 
the Gojrernmont and the citizen both enter it 
iihdor tho ftUthorlty of the Conatltution, with 
their roapootivo rJghta defined and marlced out ; " 
and tho F(!doral Govornmont can oxerclHO no 
powolr over hltt potfldnor property bcJyokid what 
that instrunaoht Confers, nor lawMly deny niiy 
1 right which it 1ms rcBeirvod.'' 
[ Honoo, Inasmuch as the Cbnatitulion has con- 
ferred On tho Federal Govornmont no right to 
interfere With the property, doiflcstio relations 
police rogulatidns, or internal polity of tho 
people Of tho Torritories, it ncoesBarily follows, 
under the authority of tho Court, that Congross 
can rightfully oxdrciso no such power over tho 
people of tno Territories. For this reason 
alono, tho SuJ)rcnio Ooart wore authorized and 
compelled to prbnounco tho eighth section of 
tho iact approved March 6, 1820, (commonly 
called tho Mifisourl Compromise) inoperative 
and void — there being no power delegated to 
Congross in tho^ Constitution authorizing Con- 
groSD t6 prohibit filavcry in tho territories. 

In the course of tho discussion of this ques- 
tion the Court gave ah elaborate exposition of 
tho structure, ' principles, and poworn of tho 
Fedcrttl Government ; showing that it possesses 
no jjowers except those which are delegated, 
enumerated, ind /defined in the Constitution ; 
and that aU other powers are either prohibited 
altogether or are teservcd to the States, or. to 
the pe6ple. In order to show that the prohib- 
ited, as well as the delegated powers are enu- 
merated and defined in the Constitution, the 
Court enumeirated ce/taih powers which cannot 
be exercised either by Congress or , by the 
Territorial Legislatures, or by any other author- 
ity whatever, fpr the siiii^le reason' that they 
are forbidden by the Constitution. 

Some persons who have not examined critic- 
ally the' opinion of the Court in this respect 
have been indnced to beliflve that the «Za»ery 
question wag included in this class of prohibit- 
ed powers, and that the Court had decided in 
the Dred Scott case that the Territorial Legis- 
lature could not legislate in respect to slave 
property the same as all other property in the 
Territories. A few. extracts from the opinion 
of the Court will Correct this error, and show 
clearly the class of powers to which the Court 
referred, as being forbidden alike to the Federal 
Government, to the States, and, to the Territo- 
ries. The Court say: 

" A reference to a few of the provisions of 
the Constitution will illustrate this proposition. 
For example, no one, we presume, will contend 
that Congress can make any law in a Territory 
respecting the establishment of religion, or the 
free exercise thereof, or abridging the freedom 
oi speech or of the press, or the right of the 
' people of the Territory peacea,bly to assemble, 



and to poiitioujtho (jovornmcnt for tlio rodrona 
of ifjrlovftno*;!), 

" Nor or.n OongrcBU dony to Ihc people tlio 
right to Icocp and hmr iirmo, nor tho riglit to 
triftl by jury, nor compel tiny ono to bo i\ mt- 
mm ngninst hiraoclf in iv criminal proceeding. 
* " So too, it ivill hftrdly bo contended thftt 
OongrcBG could by law qviartor a ooldicr iu a 
houao in a Territory without tlio connont of the 
owner in a timo of peace ; nor in tinio of war 
bnt in n raunnor prcRcribod by law. Nor could 
thoy by Jaw forfeit tho property of a citiKon in ' 
a Territory who wan convicted pf troanon, for»j 
a longer period than tho life of tho person 
convicted, nor Jalco private property for pubuo 
use without jiiBt conipcnsation.' 

Tho ppwors over pcrGons and property, of 
whicb wo epoak, are not only not grafted to 
CohfiifCBS, but arc in oxpresa terms denied, nnd 
thoy are forbidden to exercise them. And 
this prohibition is not confined to the BtatcH, 
but tho words are general, and <5xtond to tho . 
whole territory over (vhich the Constitution 
gives it power to legislate, including those por- 
tions of it remaining under Territorial Govern- 
inent8, as well as Omt covered by States. 

" It is a total absence of power, every whtoro 
within tho dominion of tho United States, and 
places the citizens 6f a Territory, so for as 
these rights arc concerned, on the same footing 
with, citizens of the States, and guards them as 
firmly nnd plainly against any inroads which 
tho general Govornmens might attempt, under 
the plea of implied or incidental powers. And 
it OQngresg itself cannot do this— if it is beyond 
tho powers conferred ou the Federal Govcra- 
mont — it will bo admitted, we presume, that it 
could not authorize a Territorial government 
to oxercies them. It could coafei no power on 
any local government, established by its au- 
thority, to violate the provisions of the Con- 
stitution.'' . ^ 

Nothing can be more cortsin than that the 
Court were here speaking only of for' lidden 
powers, which were denied alike to Co' igress, 
to the State Legislatures, and to the Territorial 
Legislatures, Qjad that the prohibition extends 
"everywhere within the dominion of the 
United States," Miplicablo equally to States 
and Territories, as well as to the United States. 

If this sweeping prohibition— this just but 
inexorable restriction upon the powers of gov- 
ernment — Federal, State and Territorial— shall 
ever be ield to include the slavery question, 
thus negativing the right of the people of the 
States and Territories, as well as the Fedeml 
Govcrrtment, to control it by law (and it will i.i! 
observed that in the opinion of the Court "the 
citizens of a Territory, bo far as these rights 
are concerned, arp on the same footing "with 
the citizens of the States,") then, indeed, will 
the doctrine become firmly established that the 
principles of law;appS<3able to African slavery 
are uniform throughout the dominion of the 
United States, and that there " is an irrepres- 
sible conflict between- opposing and endoring 
forces, which means that the United States 
must and will, sooner or later, bebome either 



onliroly fi plavoholding nation or entirely a free 
labot nation.'' • > 

Nc'itwithfitaindhig tho dioMitrouH concoqucnccn 
wlnjoh would inovitably rcRult frons {botnulhor- 
itativj rdco^nltion nnd practical operation of 
fiuchia dootnno, thoro are those whoTOnltitn,h» 
that tho Court referred to nnd inchulod tho 
slavery, cmostibn within that claun of forbidden 
powor^i '•iv|iich (although the name in tho Tcrri- 
Xorios (l>i m the States) could not bo cxcroincd 
by tho poSplc.of the Tcrritorioo. 

If this propofiJtion woro true, wiunh forlu- 
atoly for .tho peace nnd welfare of tho whole 
countryirin not, tho copclueion wouH incvit- 
, ably result, which they logically deduce from 
Wio prcnllncs — that tho Constitution by tho 
rcoogmtton of slavery cBtabliahoo it In tho 
TerritoricD beyond the power of the people to 
control it by law, and guarantees to every 
citizen' tho right to go there and bo protected 
in the. .enjoyment of bis t5lttvo property; and 
whon all other romodion fail for tho protection of 
such rights of property, it becomes the impera- 
tive duty of Cougrcsa (to tho porforraanco of 
which oycry member ia bound by his conscicnco 
an^ his oath,and from which no oonsideratiou of 
politici\i policy or expediency can rclei'iiie him) 
to pi;o^vide by law such adequate and complete 
protoction as is. essential to the full epjoyment 
of on important right scoured by the Constitu- 
tion. If tho proposition be true, that tbe 
Constitution establishes slavcjy in the Territo- 
ries beyond tho power of the people Icga'Jy to 
control it, another result, no Icea startling, and 
from which there is no escape, must inevitably 
follow. ^ The Constitution is uniform ^ every- 
where \tfithin the dominioDB of the United 
Stfttea "— is tho same in Pennsylvania as in 
Kansap— and if it bo true, as stated by the 
Prosiclent in a epocial Message to Congress, 
'* that slSvery eiists in Kansas by virtue of the 
CoftBtitution of tlio United States. and that 
" Kansas is therefore at this moment as muoh a 
slave State as Georgia or Soutu Garoiinai" why 
does it not exist in Peniisylvania by virtae of 
the same Constitution ? 

If it be said that Pennsylvania ia a Sovereign 
State, and therefore has a right to regulate the 
slavery, qaestiun within her own limits to suit 
herself, it must be borne in mind that the sov- 
ereignty of Pennsylvania, like that of every 
other State, is limited by the Constitution, which 
provides that : 

^' This Constitution, and all laws of the 
United States which shall be made in pbrsuance 
thereof, and all treaties made, or which ehall 
be made, under the authority of tho United 
States, shall be tho supreme lam of the land, 
and the judged in every Statu shall bo bound 
thereby, anything in tlie Oomtitution or laws of 
any State to the contrary notwithstanding." 

Hence, the Stat6* of .■Pennsylvania, with her 
Constitution and laws, and dpmestic institu- 
tions, and internal policy, ii} eabordinate to the 
Constitution of the United States, in the same 
manner, and to the same extent, as- the Terri- 
tory of Kansas. The Kansas-I^raska Act 
eaya that the Territory of Kansas mall exercise 



legislatire power over " all riiijht;' il subje'cts of 
legislation consistent with the Oonstitrftion," 
and that the people of said Territory snail bo 
left ^ perfectly free to form and regulate^heir 
domestic institutions in their own ^Tay, {mbject 
only to the Constitution of the UniluttSlfates." 
The provisions of this Act are be^vecLto be 
in entire harmony with the Con^u^ion, and 
nnder them the people of Kansas 'pl^lii: every 
right, privilege, and immunity, i^^Ssy>e^^o 
their internal polity and dopl^sKp' relfifnous , 
which the people of Pennsylvania can ^lercise ; 
under their Constitution and law. Each is v. 
J invested with full, complete, arra"' e^scclusive 
powers in this respect, " subject 4>nly to tlje 
Constitution ot the United States.^ , , ^ ^ 

The question recurs then, if the ^nstitutioq ■ 
does establish slavery in Kansas of any other 
Territory beyond the power of the people to , 
control it by lav/, how can the ctftichisior. be 
resisted that slavery is established in like man-' 
ner and by the same authority in all the Statea^ 
of the Union ? And if it be the -igsperative 
duty of Congress to provide by lajp for the. 
protection of slave property in the Territories . 
upon the ground that "slavery existS/in J^^n- 
sas " "(and consequently in every otpiSr 'Territ 
toi"y,) " by virtue of the Constitutiog/of the 
Uniced States,'', why is it not also the duty of 
Congress, for the same reason, to provide simi- 
lar protection to slave property in all the States 
of the Union, when the Legislatures fiS3 to fur- 
nish such protection ? 

Without confessing or attempting to avoid 
the inevitable consequences of their own doc- 
trine^tg advocates endeavor to fdrtify their 
position by citing the Dred Scott (fecision to 
prove that the Cocatitution recognizes p-aperty , 
in slaves — that there is no legal diatiocdpn be- 
tween this and every other descripf iofi'ot prop*- 
erty — that slave property and every' other kind 
of property stand on an equal footing-«-thtit 
Congress has no more power ovsr the.^ne ^hari 
the cther,and consequently cannot disorimin ite 
between them. Upon this point the Courtsay : 

" Now aa we have already said in an e.^rlier 
part of this opinion, npon a different point, the 
right of property in a slave is distinctly ai^d 
expressly affirmed in the Constitution. 
• And if the Constitution recognizes the right of 
property of the master iu a slave,*and makes 
no distinction between that description of pro- 
perty and other property owned by a citizen, 
no tribunal acting under the authority of the 
United States, whether^^t be legislative, execu- 
tive, or judicial, has a right to draw, such a 
distinction, or deny it to the benefit of the 
provisions and guarantees which have been 
provided for the protection oriniVate property 
against the encroachments of the government. 
* * * And the .government in ex- 
press terms is pledgsd%j;o-protect it in ail future 
time, if the g^ye escapes from his oxtncr. This 
is done in plamS^prds — too plain to be misun- 
derstood. And. 'no word can be found in the 
CdnstitutiQn which gives Congress a greater 
power ov£^> slave property, or which entitles 
property ot that kind to Itss protection than 



property of any other description. The only 
power conferred is the power coupled with the 
duty of guarding and protecting the owner iu 
his rights.'' 

The rights of the owner which it is thus made 
the duty of the Federal Qovernment to guard 
and protect are those expressly provided for in 
the Constitution, and defined in clear and ex- 
plicit language by the Court — that " the gov- 
ernment in express terms, is pledged to protect ^> 
it (slave property) in all future time, if «Ae ]ij 
slav?. escapes from hit owner This is the only 
. contingency, according to the plain reading of 
<the Constitution as authoritatively interpreted 
iby the Supre^Qie Court, in which the Federal 
Government is authorized, required, or permit- 
ted to interfere with slavery in the States or 
Territories ; and in that case only for the pur- 
peso "of gutrding and protecting the owner in 
his rights^' to reclaim his slave property. In 
all other respects slaves stand on the same 
footing with all otheiLproperty — " theeConsti- 
tution makes no distinction between that de- 
scription of property aa^ other p-'operty owned 
by a citizen ; " and " no word can be found in 
the Constitution which-.gives Congress a greater 
jJower over slave property, or which entitles 
property of that kind.jo less protection than 
property of any other* description.''' This is 
the basis upon which all rights pertaining to 
slave property, either'Nn the States or the 
Territories, stand under the Constitution as 
expounded by the Supr©aie Court in the Dred 
Scott case. 

Inasmuch as the Constitution has delegated 
no power to the Federal Government in respect 
to any other kind of property belonging to the 
citizen — neither introducing, establishing, pro- 
hibiting, nor cscluding it anywhere fritbin the 
dominion of the United States, but leaves the 
owner thereof perfectly free to remo-c into 
any State or Territory, and carry his property 
with him, and hold the same subject to the 
local law, and relying upon the local authorities 
for protection, it follov^s, aceording to the de- 
cision of the Court, that slave property stands 
on the same footing, is entitled to the same 
rights and immunities, and iu like manner is 
(dependent upon the locak authorities and laws 
for protection. ' 

The Court refer to that clause of the Consti- 
tution which provides fo? the rendition of fugi- 
tive slaves as their authority for saying that 
" the right of property in slaves is distinctly 
and expressly r-.'Sfmed in the Constitution.'' 
By .reference to that provision it will bo seen 
that, while the word "slaves" is not used, still 
the Constitution not only recognizes the right 
of property in slaves, as stated by the Court, 
but explicitly states wLat class of persons shall 
be deemed slaves, and undeJSwhat laws or au- 
thority they may be 'h^d to servitude, and 
under what circumst^^es f pgitive slaves shali 
be restored to their ownets, all in the same 
section, as follows : !I 

" No person held to" service or labor in one 
State, under the laws thereof, escaping into an- 
other, shall, in consequence bf any law or regu- 



lation therein, be discharged from such service 
or labor, but shall be delivered up on claim of 
the party to whom such service or labor may 
be due.'' 

Thus it will be seen that a slave, within ihe 
meaning of the Constitution, is a person held 
to service or labor in one State, under the laws 
thereof — not under the Constitution of the 
United States, nor by the laws thereof, nor by 
" virtue of any Federal authority whatsoever, ' 
• but under the laws of the partilwlar State 
where such service or labor may be otae. 

It was necessary to give this exaot definition 
of slavery in the Constitution in order to sat- 
isfy the people of the South as well as of the 
North. The alaveholding States would never 
consent for a moment, that their domestio rela- 
tions — and especially their right of property 
in their slaves — shoald be dependent upon 
Federal authority, or that Congress shouidhave 
any power over the subject— either to extend, 
confine, or resirain it ; much loss to protect or 
regulate it — lest, under the, pretence of protec- 
tion and regulation, the Federal Government, 
under the influence of the strong and Increas- 
ing ant!-f?lavery sentiment which prevailed 
at that period, naight destroy the inetitution, 
and divest those rights of property in slfves 
which were sacred under the laws and oonsti-^ , 
tutions of their respective States so long aa the 
Federal Government had no power to inter' , 
fere with the subject. 

In like manner the non-slaveholding States, ' 
while they were entirely willing to pr^de foiv 
the surrender of all fugitive slaves— ^ws cod- 
oluslvely shown by the unanimous of all 
the States in the Convention for the ^ovisioa 
jww under consideration — and to leave each** 
State perfectly free to hold slaves under its ' 
ovt^n laws, and by virtue of its own^separate ' 
and exclusive authority, so long as iff pleased, 
and to abolish it i when it chose, w^e unwil 
ling to become rte|ipon8ible for its e: 
incorporating it into the GoEstituti 
tional institution, to he protected 
ted, extended aagn controlled by 
tiiority, regardless of the wishes ofjihe people, 
and in defiance of 'wie local laws of the several 
States and Territ!Jties. For those opposite 
reasons the Southern and Northern States uni- 
ted in giving a unanimoa8|vote In* the Conven- 
tion for that proyision of the, Constitution, 
which recognizes wtayery Ss a lotfal institution, 
in the several States whele it ejusts, " under 
the laws thereof,^' aiM^iiwrovide^ for the sur- 
render of fugitive skv88»^ ;* 

It will be observja that the term, " State " 
is xised in this provision, as well aa in variouS' 
other parts of the^Go.Bstitution, in the same 
sense in which it f^si^s^jl by kr. JefiFerson in 
his plan for establpiibg'govepments for the 
I new States in the* territjory ceded and to be 
ceded to tho TIniwd StjStes, and by Mr. Madi-. 
son in his propoaiton to,, confer on Congress 
power "to institute temporary governments 
for the new States arising ia thj, unappropriated 
lands ot tho United States^'^o designate the 
political communities, Territories as weU as 
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States, within the dominion of the United 
States. The word "States'' is used in the 
same sense in the ordinance of the 18th July, 
1787, for the government of the territory 
north-west of the River Ohio, which was passed 
by the remnant of the Congress of tho Con- 
federation, sitting in New York, while its most 
eminent members were tvt Philadelphia as, 
delegates to the Federal Convention, aidmg in 
the formation of the Constitution of the United 
States. 

In this sense the word *' States " is used in 
the clause providing for the rendition of fugitive 
slaves, applicable to all political communities 
under the authority ot the United States, in- 
cluding the Territories as well as the several 
States of the Union. Under any other con- 
struction the right of the owner to recover his 
slave would be restricted to the States of the 
Union, leaving the Territories a s&cure place 
of refuge for all fugitives. The same remark 
is applicable to the clause of tho Constitution 
which provides that " a person charged in any 
■ State with treason, felony, or other crime, who 
8h.\ll flee from justice, and be found in another 
State, shall, on the demand of the executive 
authority of the State from which he fled, be 
^deUvered up to bo removed to the State having 
jurisdiction of the crime." Unless the term. 
State, as used in these provisions of the Con- 
stitution, shall be construed to include every 
distinct political community under tho jurisdic* 
' tion of the United States, and to apply to Ter- 
ritories as well as to the States of the Union, 
the Territories, muse become a sanctuary for 
all the fugitives fro* service and justice, for all 
the felons and criminals who shall escape from 
the several States and seek refuge and immu- 
nity in the Territories. 

If any other illustration were necessary to 
show that the political communities, which we 
now call Territories, (but which, during the 
whole period of the Confederation and the 
formation of the Constitution, were always re- 
ferrecT to as "States," or " New States,'') are 
recogi^ized as "States" in some of the provis- 
ions of the Constitution, they may be found in 
those clauses which declare that " no State" 
shall enttr into any "treaty, alliance or con- 
federation ; grant letters of marque and repri- 
sal; coin money; emit bills of credit; make 
anything but gold and silver coin a tender in 
papaent of debts ; pass" any bill of attainder, 
ex post facto law, or law impairing the obliga- 
tion 5f contracts, orgrant any title of nobility.'' 
It must be borne in mind that in each of 
thefSe cases, where the power is not expressly 
delegated to Congress, the prohibition is not 
imposed upon the Federal Grovernment, but 
upon the States. There was no necepsity for 
ijiy such prohibition upon Congress or the 
I'ederal Grovernment, for the reason that the 
,,jr*<)mis8ion to delegate any such powers in the 
Constitution was of itself a prohibition, and so 
declared in express terms by the 10th amend- 
ment, which declares that "the powers not 
delegated to the United States by the Consti- 
tution, nor prohibited by it to the States, are 



Jfeserved to tlxe Sutea respecUrcIy, or to the 
people.^' 

Hence it would eertainly be competent for 
the States and Territories to exercise these 
powers, but for the prohibition contained 
in tho36 provisions i){ the Oonstitutlon ; 
and inasmuch as the prohibition only extends 
to the "States," the people of the " Territo- 
ries " are still at liberty to exercise them, unless 
the Tenitories are included Trithin the term 
Slates, within the meaning ot these provisions 
of tho Constitution of the United States. 

It only remains to be shown, that the oom- 
promtse measures of 1850, and the Eansas- 
Nebraakft Aot o<' 1864, are in perfect harmony 
with, and a faithful embodiment of the princi- 
ples hferein enfbroed, A brief history of these 
csdasaros will disclose the principles upon 
which thisy ire founded. 

On the 29th of Januarj^, 1850, Mr. Clay in- 
trodooedinto the Senate a series of resolutions 
apon the slavery question, which were intend- 
ed to form the basis of the subsequent legisla- 
tion apon that subject. Pending the discus- 
sion of these redolutiona, tho Chairman of the . 
Committor on Territories prepared and report- 
ed to the Senate, on the 25th of March; two 
bills— -one for the admission of California itito 
thfl Union of States, and the other for tLe or- 
gaoSzotion of thd Territories of Utah and New- 
Mezioo, and for the adjustment of the disputed 
bonndjupy with the State of Texas, which were 
read twice and printed for the use of the Sen- 

On the 19th of April a Select Comtoitt^« of 
thirteen was appointed, on motion of Mr, 
Foote, of Missiisaippl, of which Mr. Clay \7ng 
Cburm&n, and to which were referred all pen- 
ding propositions relating to the Shivery ques- 
tion. On the 8th oi May, Mr. Clay, from the 
select committee of thirteen, enbmitted to the 
Senate an elaborate report corering all ib ^ 
points in oontroTersy, accompanied by a bill, 
which is nsually known as tho Omnibns 
BilU" By reiference to the provisions of this 
bill, aa it appears on the files of the Senate, it 
will be seen that it is composed of the two 
printed bilk which had been reported by the 
Committee on Territories on the 25th of March 
previous; and thai the only material change in 
its provisions, involving »n important and es- 
sential principle, is to be fonnd in the tenth 
section, which ptescribea and defines thg 
powers of the Territorial Legisl^iture. In the 
bill, as reported by the Committee on Ternlo- 
ries, the legislative power of the Territories 
extended to ''all rightful subjects of legislatloii 
conalsteat with the Coaatitution of the United 
States,'' vritkout excepting African Slavert/ ; 
while the bill, as reported by tho committee 
of thirteen, conferred the same power on the 
Territorial Legislature, voith tho exception of 
African Slavery. This portion of the section 
in its origin&l form reads thus: 

".4ni6« it further enactediha\. the legislotive 
power of the Territory shall extend to all 
rightful subjects of legislation consistent with 
tho Constltaticn of the United States and the 



provisioua of this act { lutiio ia\«r shall 
passed interfering with the primary disposition 
of the son." 

To which the Committee of thirteen added 
these words: "iVof in respect to African sla- 
very J' When the bill came up for action on 
tho 16th of May, Mr. Davis, of Mississippi, 
said : 

,"I offer the following amendment , To 
strike out, in the sixth line of the tenth see* 
tlon, the wor4s ' in respect to African Slavery,* 
and insert the words 'with those rights of 
property growing out of the fnstitation of Af- 
rican Slavery as it exists in any of the States 
of the Union.' The object of the amendment 
is to prevent the Territorial Legislature from 
legislating against the rights of property grow- 
ing oat of tho institution of slavery. «• » * 
It will leave to the Territorial Legislatures 
thosa rights and pcwots which are essentially 
necessary, not only to the preservation of 
property, bat to the p<'aoe of the territory. It 
will leave the right to make such police regu- 
lations as are necessary to prevent disorder, 
and which will be absolutely necessary with 
such property as that to secure its beneficial 
use to its owner. With this brief explanation 
,«I submit the amendment." 

Mr. CKy, in reply to Mr. Davis, said : 
•* I am not perfectly sure that I comprehend 
the fall meaning of the amendment offered by 
the Senator frora Mississippi. If I do, I think 
he accomplishes nothing by striking out the 
ola^use nqakjin the bill and inserting that which 
he -propt^^ to insert. Tho olaase cow in the 
bill is, tnS the territorial legislation shall not 
extend to rajrthing respecting African Slavery 
within the Territory, The effect of retaining 
the clause a| reported by the committee will be 
this: Thagif in &ny of tho territories slavery 
now exists,^^ shall not be aboliahtid by the 
Territorial ijpgislature ; and if jn any of tho 
Territories slfiVery does not now exist, it can- 
not beintrooSjed'by the Territorial legislature. 
The clause ^eU was introduced into the bill 
by the Commi^tea for the purpjfge of tying np 
the hands of \he Territorial Legislature in t&- 
spfiot to legislating at all, one way or the other, 
upon the subject of African Slavery. It was 
intended to legve tha legislation and the law 
of the respective territories in the condition In 
which the Act t^II find^them. I stated on a 
former occasion (hat I ^id not, in Committee, 
vote for the amendment to Insert the clause, 
though it was proposed to be introduced by a 
majority of the Committee. I attached very 
little consequence to it at the time, and I at- 
taoli voiy little to it at present. It ia perhaps, 
of no particular importance whatever. Now, 
, sir, if I understand the measure proposed by 
' the Senator from Mississippij It aims at tho 
same thing. I do not nnderstifnd him us pro- 
.posing that If any one shall caiff^ slaves into 
thfe Territory— although by the laifrs of the 
Territory he cannot take them there— the leg- 
islative hands of the Territorial Government 
should be so tied as to prevent It sayiiig he 
shall not enjoy the fruits of their l^bor. If 



the Senator from Mississippi means to siy that — 
Mr. Davis : 

" I do mer.n to sav it," 
Mr. Clay : 

" If the object of the Senator is to provide 
that slaves may bn introduced into She Terri- 
tory contrary to the Icz loci, and, being intro- 
duced, nothing shall be douo by the Legisla- 
ture to impair the rights of owners to hold 
slaves til lis brought contrary to the local laws, 
I cerlaihhj can iiot vote for it. In doing so I 
shall repeat again the expression of opinion 
which I announced at an early period of the 
session. " 

Here we find the line distinctly drawn be- 
tween those who contended for the right to 
carry slaves into the Territories and hold them 
in defiance of the local law, and those who 
contended that such tight was subject to the 
local law of the Territory. During the pro- 
gress of the discussion on the same day, Mr. 
Davis, of Mississippi, said : 

" We are giving, or proposing to give, a gov- 
ernment to a Territory, which act rests upon 
the basis of our right to make such provision. 
We suppose we have a right to confer power. 
If so, wc may mark out the limit to which 
they may legislate, and are bound not to con- 
fer power htyoud that which exists in Congress. 
If we.give them power to legislate beyond that, 
we commit a fraud or usurpation, as it may b^ 
done openly, covertly, or indirectly." 

To which Mr. Clay replied : 

"Now, Sir, I only repeat what I have had 
occasion to say before, that while I.-'-j willing 
to stand aside and make no legislative enact- 
ment one war or the other — to lay oft" the 
Territories without the Wilmot Proviso on the 
'one hand, with which I understand we are 
threatened, or without an attempt to intro 
dace a clause for the introduction of slavery 
into the Territories. While I am for rejecting 
both the one and the other, I am content that 
the law as it exiats shall prevail ; and if there 
be any diversity of opinion as to wiiat it means, 
I am willing that it shall be settled by the 
higaest judicial authority of the country. 
While I am content thug to abide the result, 
i must say that I cannot vote for any express 
provision recognizing the right to carry slaves 
there." 

To which Mr. Davis rejoined, that : 
"It is said our Revolution grew out of a Pre- 
amble; and I hope we have something of the 
same character of the hardy men of the Rev- 
olution who first commenced the war with the 
mother country — something of the spirit of 
that bold Yankee who said he had a right to 
go to Concord, and that go he would; and 
who, in the maintenance of that right met his 
deatli at the bands of a British sentinel. Now, 
Sir, if our right to carry slavts jjito these Ter- 
ritories be a Constitutioual right, it is our first 
duty to maintain it.'' 

Pending the discussion which ensued, Mr. 
Davis, at the suggestion of friends, modified 
his amendment, from time to time, until it as- 
sumed the following shape : 



'■Xor to introduce or oxolude African sla- 
very, provided that nothing herein contained 
shall be construed so as to prevent- paid Ter- 
ritorial L-'gislature from paasing suoh laws as 
mar be necessary for the protection of the 
rights of property of every kind which may 
have been, or may hrTeafter, conformably 
to the Constitution of th':' United States, held 
in or introduced into said Territory.'' 

To which, on the same do.j", j\Ir. Chaso, o( 
Ohio, offered the f-^lJowing .■imeudment : 

" Provided farther. That nothing herein 
contained shall be conr^trned as authorizing or 
permitting the iatrodiic'ion of slavery or the 
holding of persons as property within said 
Territory." 
Upon these amendments — the one affirming 
I the pro-slavery and the other the anti-slavery 
position, in opposition to the right of the peo- 
ple of ttie Territories to decide the slavery 
question for themselves — Mr. Douglas said ; 
" The position that I have ever taken has 
I been, that this, and all otlier questions relating 
I to the domestic affairs and domestic poUcy ot 
j the Territories, ought to be left to the decision 
j of the people themselves; and that we ought 
j to be content with whatever vray they may 
I decide the question, because they have a much 
I deeper interest in these matters than we have, 
i and know much better what institutions suit 
j them than we, who have never been there, can 
decide for them. I would therefore have much 
preferred that that portion of the bill should 
I have remained as it was reported from the 
! Committee on Territories, with no provision on 
1 the subject of slavery, the one way or the 
I other. And I do hope yet that that clause will 
j be stricken out. I am satisfied. Sir, that it 
I gives no strength to the bill. I am satisfied, 
even if it did give strength to it, that it ought 
not to be there, becaJiseit in a violation- of prin- 
ciple — a violation of that principle upon which 
we have all rested our defense of the course 
we have taken on this question. I do not see 
how those of us who have taken the position 
wo have taken — that of non-intervcntioji — and 
have argued in favor of the right of the peo- 
ple to legislate for themselves on the question, 
can support such a provision without abandon- 
ing all the arguments which we used ia the 
Presidential campaign in the year 1848, and the 
principles set forth by the honorable Senator 
from Michigan (Mr. Cass) in that letter which 
is known as the ' Nicholson Letter.' We are 
required to abandon that platform ; we are rc- 
<(uired to abandon those principles, and to 
stultify ourselves, and to adopt the opposite 
doctrine — and for what ? In order to say, that 
the people of the Territories shall not have such 
'Wiiitutions (Ts ihey shall deem adapted to their 
I coddidon and their wants. I do not see. Sir, 
i how such a provision can be acceptable either 
I to th" people of the North or the South." 

Up.ja the question, how many inhabitants a 
Territory should contain before it should be 
formed into a political community with the 
right.s of self-government, Mr. Douglas said : 



"Tlio Senator I'roin MiHsissippi ),)utttllu) (luen- 
tion to mo no to wlint number ol people ilieic 
muBt lie in a Territory bdoro lliia right te 
govern tljcnieelvcB nccrucn. W'"\out itctcr- 
rnining the pri?eifio number, 1 will neBumo that 
tho right ought to uccruo to the people ut the 
moment they have enough to conBiiUitc ii fjov- 
crnmcnt ; nnd, Sir, iho bill npsumcn that there 
arc people enough there to require a govern- 
mrnt,{vnd enough to authorize the people togov- 
crn thcmsi'lvea. ^- ''^ Your bill con- 

ccdea that a reprcecntalivo government is 
ncccEonry — a government founded upon tho 
principles ol popular sovereignty and the right 
of a people to cnaet their owr. laws ; and lor 
this reason you give them iv IjOgiplnture com- 
posed of two briuicheB, like the Lcgielaturea of 
tho difi'crcnt States and Territories of the 
Union. You confer upon their the right to 
legielftto on * oU rightlul subjects of legialat ion,' 
except negroes. Why except negroes? Why 
except Atricon Slavery V If the inhabitante 
arc competent to govern themselves upon all 
other Bubjects, nnd in reference to all other 
descriptions of property — if they arc compe- 
tent to mnkc laws and determine tho rclutions 
between husband and wile, and parent and 
child, and municipal laws nfl'ecting the rights 
and properly of citizens generally, they arc 
competent also to make laws to govern them- 
selves in rehtion to slavery and negroes." 

With rt-fereuce to the protnclion ot property 
in slaves, Mr. Douglas said : 

"I hav'd a word to .say to the honorable Sen- 
ator froro Missitsippi, (Mr. Pavia) ile in- 
sists thai I am not in lavor of protecting proper- 
ty, and that bis amendment is offered for the 
purpose of protecting propt^rty under the Con- 
» stitution, Kow, Sir, I ask you'vhat author- 
ity he has for asBaming that 1 Do I not de- 
sire to protect property because I wish to ai- 
low the people to pass such laws jlB they deem 
proper rtspecting their righto to property, 
without any exception ? He might just as 
well say that I am opposed to protecting 
property in merchandize, in steamboato, in 
cattle, ia icr.1 estate, as to say that I am op- 
posed to proleoting propeity of any other de- 
scription; lor I desire to put them all on an 
equality, and allow the people to make their 
own laws in respect to the whole of them." 

Mr. Casa said, (referring to the amendments 
offered by Mr. Davis and Mr. Chase): 

" Now with respect to the amendments. I 
shall vole a«ainstth»rm both, and then I fhall 
vote in favor of striking out the re8tr'"?tion in 
the Bill upon the power of the Tcrritoriui gov- 
ernments. I shall do so upon this ground. I 
was opposed, as the honorable Senator from 
Kentucky has declared he was, to the inser- 
tion of this prohibition by the Connaittrc. I 
consider it inexpedient and unconstitutional. 
I have already stated my belief that the right- 
ful power of internal legislation in the Terri- 
tories belongs to the people.'' 

After further discussion the vote was taken 
hy yeas and nays on the amendment of Mr. 
Chase, and decided in the negative:— Yens, 25; 



JSayi^, ;jU. Till' (jUL'Silion luiiirnii/^ vu tin 
amendment of Mr. Davis, of MlHHiuhlppi, itwao 
also r'.Jeotcd: — Yens, 25; Days, UO. Whereup- 
on Mr. Boward olfered the following nmend- 
I r- Ml: 

" Neither Slavery nor involuntary Borvitnde, 
otherwlae than by conviction for crime, ehnll 
over be allowed in dther of f,nid TerritorJiB of 
Utah and New Mexico." 
Which was rejected— Yeas, '23; Nays, 3;). 
After vnrioua other nnicndmentB had been 
oficrcd nnd voted upon — nil relating to tliK 
power ol tho Tcrritoria', LegiHlature over slave- 
ry — Mr. Douglas moved to strike out nil relat- 
ing to Alricnn Slavery, bo that tho Territorial 
Lcgielnture should have the same power over 
that qucBtion ns over all other rightful subjcctfl 
of legislation consistent with the Constitution 
— which nmendmcnt wus rejected. After the 
rejection of this amendment, the discussion 
was renewed with great ability and depth of 
feeling in respect lo tho powers which the 
Territorial Legislature should exercise upon 
the subject of slavery. Various propositions 
were made, nnd amendments offered nnd re- 
jected — all relating to this o:io controverted 
point — when Mr. Norrid, of Ne v Ilampshirc, 
renewed tho motion of Mr. Douglas, to strike 
out tho restriction on the Territorial Legisla- 
ture in respect to African Slavery. On the aist 
ot July this amendment was adoptc l by a vote 
of S2 to 19 — rtstoriug this stction of the bill 
to the form in which it was reported from the 
I Committee oii TcrritoricE on the '25th of March, 
I and confevring on the Territorial Legislature 
I power over "nil rightful subjects of legislation 
j consistent with the Coiistituiion of the United 
' States," witho^U excepting/ African Slavery. 
j Thus terminated this great struggle in the 
j affirmance of the principle, as the basis of the 
j compromise measurts ol 1860, so tar as they 
j related to the organization of the Territories, 
i that the pio^/e of the 'I'erritories should decide 
\ ike davery qut&iion for thcmielves through the 
I action of their Territorial Legislaturen, 
\ This controverted question having been de- 
i finitely settled, the Senate proceeded on the 
same day to consider the other portions of the 
bill, and after striking out all except those 
provisions which provided for the organization 
of the Territory of Utah, ordered the bill to 
bo engrossed for a third reading, and on the 
next day — August 1, 1850— the bill was read a 
third time, and passed. 

On the 14th of August, the bill for the organi- 
zation of the Territory of New Mexico waa ta- 
ken up, and amended so as to conform fully 
to the provisions of tho Utah Act in respect to 
the power of the Territorial Legislature over 
" all rightful subjects of legislation consistent 
with the Constitution," without excepting 
African Slavery, and was ordered to be en- 
grossed for a third reading without a diviision; 
and on the nest day the bill was passed — 
Yeaa, 27; Nays, 10. 

These two bills were sent to the House of 
Representatives, and passed that body without 
any alteration in respect to the power of the 



vory, ftiul wiTo npprovcd by I'rcBidcnt Flllmori', 
t3. pt. y, 1800. 

In 1852, when tlic two (j;rcnt polilicnl purtieB 
— Whig nnd Rcmocnitic — into which the conn- 
try wnB then divided, iippcmblid in NntionAl Con- 
vention nt Bnltlmore, for the purpopo of nomi- 
nating cnndidatcB for the I'rcmdcncy nnd Vice- 
rreBidency, cnch Convention adopted nnd 
atlirnied the principles embodied in llic oo/n- 
promiso mrasnrea of 18(10 an rulcB of action by 
which they wouhl be governed in nil future 
cnBCB in the organization of Territorial govern • 
nicntB nnd the ndmisBion of new Slaics. 

On the lib- of .Tnnunry, 1854, the Committee 
on Territories of the Senate, to which had been 
referred a bill for the orgnnir.ation of the Ter- 
ritory of Ncbrneka, reported the bill bnck, 
with an amendment, in the form of n substi- 
tute for the entire bill, which, with some nodi- 
ficntioHB, is now known on the statute book no 
the " Kanaas-Ncbrnska Act," nccompnnicd by 
ft Report explnining the principles upon w hicli 
it was proposed to organize those Territories, 
ae follows ; 

'* The principal nmendinents which your 
Committee deem it their duty to commend to 
the favorable action of Jhe Senate, in a special 
report, are those in which the principles estab- 
lished by the Compromise MeasurcH of 1800, so 
far as "they are applicable to territorial organi- 
zations, are proposed to be nflirmcd and carried 
into practical operation within the limits of the 
new Territory, The wisdom of thoso ineaBures 
is attested, not less by their salutary and bene- 
ficial elTecis in allaying sectional agitation and 
rest6^|.ig peace and harmony to an irritated 
and distracted people, than by the cordial and 
almost universal approbation with which they 
have t)een received and sanctioned by the 
whole country. 

" In tht; judgment of your Committee, those 
measures were intended to have a far more 
comprehensive and enduring elTect than the 
mere adjustment of the difficulti^'S arising out 
of the rtccnt acquisition of Mexican territory. 
They were designed to establish certain great 
pnncip^'^s,^frhich would not only furnish ade- 
quate temedies for existing evils, but, in all 
time to "come, avoid the perils of a similar 
agitation, by withdrawing the question of 
slavery from the Halls of Congress and the 
'political arena, and committing it to the arbi- 
trament of those who were immediately inter- 
ested in and alone responsible for its conse- 
quences. With a view of conforming their 
action '^Xhc settled policy of the Government, 
sanctioJied by the approving voice of the 
Amerfcan people, your Committee have deemed 
it their duty to incorporate and perpetuate, in 
their ter^iorial bill, the principles and spirit of 
those measures." 

After presenting and reviewing certain pro- 
visions of the bill, the Committee conclude as 
follows: 

" From these provieioris it is apparent that 
the Compromise Measuret, of 1851) affirm and 
rest upon the following propositions: 



" ■ ./'(V .r— I lial, 111! ij'.u Mtiiii].^ )K'rla.i];ii;; Iv. 
slavery in the TerritoricH, and in the new Btntco 
to be formed iherel'rom, arc to be left to the 
decittion of the people rcpiding thorcin, by their 
appropriate isprepiMitntivcs to be chopcn by 
tliejii for thnt purpose, 

" ' Second— That all cnscH involving title to 
Rlnvoa and (jucslions of pcruonnl freedom, arc 
referred to the adjudication of the local tri- 
bunahi, with the right of appeal to the Bupreme 
Court of the United StatcM. 

" ' yV/m/— That the provision of the ConHii- 
tution of the United Slates ni respect to fugi- 
livee from service, is to be carried into faithful 
execution in all the organized Tcrrilorics, the 
Bumc ns in the StateR. The substitute for the 
bill which your Committee have prepared, nnd 
which is commended to the liivorablo action of 
the Semite, proposes to carry these propOBitione 
nnd principlcH into i'r.iclicnl operation, in ±a 
precise lan}.ninge of the Compromiae MeasurcB 
of 1860.' 

By reference to tl' ■ section of ihc'^^Kaneas- 
NebrnskajVct" as ii i ow stands on the statute 
book, which prescribed and defined the power 
of the Territorial Legislature, it will bo seen 
that it is "In the precise language of the Com- 
promise Measures of 1850," extending the 
legislative power of the Ter/itory "to all right- 
ful subjects of IcgiBlalion coi},sistent with the 
Constitution,", without excepting African. 
Slavery. 

It having been suggested, with sonic plauai- 
biliiy, during the discussion of the "bill, iha? 
the Act of Congress of March G, 1820. prohib- 
iting slavery north of the paralL'! ot '4C) deg. 
SO min. would deprive the people of the Terri- 
tory of the power of regulating the sliivt-ry 
question to suit themselves while they siiould 
remain in a territorial condition, nnd bef.>re 
! they should have the requisite population to- 
\ entitle them to admission into the Union 4S a. 
] State, an amendment was prepared by the- 
Chairman of the Committee, and incorporatedi 
into the bill to remove this obstacle to the free- 
'«>^xercise of the principle of pop alar sovereignty 
'VI the Territory, while it remained in a Terri- 
siorial condition, by repealing the said Act of 
. Confess, and declaring the true intent and 
<. meaning of all the friends of the bill in these 
awords: . * 

e V That the Constitution and all laws of the 
'United States which arenot locally inapplicable, . 
shall have the same force and effect within the 
.said Territory as elsewhero within the United 
States, except the eighth section ot the act 
preparatory to the admission of Missouri into 
the Union, approved March C, 1820, which' 
beipg inconsistent with the principle of non- 
ifttcryention by«Congres3 with slavery in th«- 
^tjitcs and 'i^rritories, as recognized by the" 
legftlation cf 1850, commonly called the 'Com- 
promise Measurts,' is hereby declared inopera- 
tive and void — it Iclny the true intent cMd 
'incaning of this act not to legislate ulavery imo 
any Territory or State, nor to ezclxide ii there- 
from, but to lecve the people thereof perfectly 
free to forw and regulate thdr domefttic inatltU' 



Hons their oiun t^nhject oni-ij to tlic Con>;li^ 
tuliojt. of the United xStaicft." 

To which was added, ou motion ot Mi'. Bad- 
ger, tlie following : 

'■'^ .Proindcd, That nothing herein contained 
shall be construed to revive or put ia force any 
law or rcgvdation which may have existed prior 
to the act of the 6tli of March, 18'20, either 
protecting, establishing, or abolishing slavery.' 

In this torm, and vviih this distinct under- 
standing of its "true intent and meaning,'' the 
bill pi'iscd the two Houses of Congress, and 
became tho law of the hind, by the approval of 
the President, May oU, 1854. 

In 185tJ, the Democratic party, assembled in 
National Convention at Cincinnati, declared by 
a unauiruous vote of the delegates from yseYy 
State in the Union, that : 

" The^American democracy recognize and 
adopt th6 principles contained in -the organic 
laws est^lishing the territories of Kansas and 
Nebras'^as embodying the only sound and 
safe solution of the "slavery (luestion," upon 
which the great national idea of the, people of 
this whole country can repose in its determiuta 
conservatism of the Union — non-inter veniiou 
by Congress with slavery in State and Ter^nto- 
ry, or in the Dlstrist of Columbia. 

''That this w^s the basis of the C/improaiisos 
of 1830, condrSed by>oththe I),j:uocratic and 
Whig parties in National Couveiitipns— ratified 
by the people- in the election of 1852— and 
rightly applied to the organizatlcjif of the ter- 
ritories in 1854; that by the uniform applica- 
tion of this Democratic principle to the organi- 
ziition of Territories and to the admission of 
new States, with or without domestic slavery ' 
as they may elect, the erin^t ' rights of all will ; 
be preserve i intact-^th^^ri'ginal compacts of 
the Constitution maintained inviolate— and the ; 
perpetuity and expansion of this Union in- 
sured to its utmost capacity of embracing ir- 
peace and harmony any future American State , 
that may be constituted or aunesed with a Re- 
publican form of government.'' . 

In aeeesjiag nomination.ot.'thia Convex?/ 
tioa, Mr. Bachitlian, in Hj, letter, dated Jmfe 1 
16, 1856, said : 

''The agitation on the^uestion-bf domestij^' i 
slavery has too long distracte'd and divided' 



the people of this Union, and alienated their 
aflectious from each other. This agitation has 
assumed many forms since its commencement, 
but it now seems to be directed chiefly to the 
Territories; and judging from its present char- 
acter, I think we may safely anticipate that it 
is rapidly approaching a 'finality.' The re- 
cent legislation of Congress, respecting domes- 
tic slavery, derived, as it has been, from the 
original and pure fountain of legitimate politi- 
cal power, the will of the majority promises, 
erelong, to allay the dangerous excitement.- — 
This legislation is founded upon principles as 
ancient as free government itseU', and in ac- 
cordance with them has simply declared that 
tho people of a Territory, like those of a State. 
shall dccidn for themselves whether slaveri/ shall 
or shall not exist within their limits. " 

This exposition of the history of these mea- 
sures shows conclusively that the authors of 
the Compromise Measures of 1850, and of the 
Kansas-Nebraska Act of 1854:, as welL a's the 
members of the Continental Cougress'-in 1774, 
and the founders of our system of govlirnment 
subsequent to the Revolution, regarded the 
people of tho Territories and "Colonies as 
political comm-auities wliich were entitled to a 
free and exclusive power of legislation in their 
Provincial legislatures, where their representa- 
tion could alone be preserved, in all^cases of 
taxation and internal polity. The right per- 
tains to the people collectively as a law-abiding 
and peaceful community, and not to the isolated 
individuals who may wander upon the public 
domain in violation of law. It can only be 
exercised where there are inhabitants su|ii'eient 
to constitute a government, and ca/pable of 
performing its various functions and'duties — a 
fact to ha ascertained and determined Ivy Con- 
gress. Whether the number shall be' fixed at 
ten, fifteen, or twenty thousand inhabitants 
does not allect the principle. 

The principle, under our politicaFsyatem, is 
that every distinct political cnmmunitij, loyal to 
the CoTcstiiution and the Union, ''.s entitl-ed to all 
the rights, privileges, and immimitics_.ojsel/-c/ov- 
ernment in rcspeH to thilr local corufcrns and in - 
ternal polity, subject only to the Conlfti^ution of 
the United States. 
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